Mandatory COVID-19 Vaccination and Religious Accommodations:
A Roadmap for Employers

1. Religious Accommodation — Something Old, Something New

Mandatory vaccination policies are nothing new.! What is different in the COVID-19
context, are the deluge of requests for accommodation.? Given that vast case law under the
Americans with Disabilities Act (“ADA”) and that the medical conditions which present a
potential adverse reaction to the COVID-19 vaccinations are relatively pre-defined,? the requests
causing the most difficulty for employers are those for religious accommodation. Naturally,
determining their legitimacy is an issue.* What’s worse, religious leaders (and certain others who
may be less scrupulous) have not been shy about announcing to people that they are willing to
provide (sometimes for a fee) letters supporting these requests.’ Given this tremendous variation,
the ease of availability, and the sheer number of requests coming in, employers are in need of a
roadmap for dealing with accommodation requests to COVID-19 vaccine mandates.

II. Religious Accommodation — Title VII, EEOC Guidance and Regulations, and Case
Law

Title VII of the Civil Rights Act of 1964 (“Title VII”) is the primary law protecting

religious rights in employment and requires an employer to:®

Reasonably accommodate the sincerely held religious beliefs or

practices of their employees when those beliefs or practices are in

conflict with a work requirement or policy and the accommodation

will not create an undue hardship on the operations of the

employer’s business.’
From this requirement, employers can develop a simple outline of questions to use for every

religious accommodation request:

Legitimacy Of The Request for Religious Accommodation Questions

J Is the employee’s claimed belief or practice sincerely held?
J Is the employee’s belief or practice “religious?”



Interactive Process Questions

o Does the employee’s sincerely held religious belief or
practice conflict with our COVID-19 vaccination mandate?®

o If the belief does conflict with the COVID-19 vaccination
mandate, are there reasonable accommodations available?

o Do any of the available reasonable accommodations cause
an undue hardship?

A. The Legitimacy of the Request for Religious Accommodation

The Equal Employment Opportunity Commission (“EEOC”) has recently reaffirmed its
position that an employee’s sincerity and the “religiousness” of a belief should normally be
assumed.’ Indeed, denying a request due to lack of sincerity is fraught with legal exposure.'® And
denial due to the secular nature of a belief is almost equally as risky.!!

There are, though, two common strategies an employer may use in tandem when evaluating
the legitimacy of a request. First, an employer may require, as part of its process, that an employee
fill out a questionnaire. In doing so, the goal is to cause the employee to articulate their sincerity
and religious belief in writing. Second, the questionnaire can contain an attestation. This may
reduce instances of misrepresentation. This same strategy can be repeated for any follow up
inquiries:

Questions for Introductory Inquiry —

1. Please describe your religious belief?
2. Please describe how this belief is in conflict with the COVID-19 vaccine?

3. Please describe any accommodations you believe would allow you to be exempt
yet continue to perform your essential functions safely?

4. Are there alternative accommodations you would consider?

Questions for any Follow Up —

1. How long have you had your religious beliefs?



2. Have you taken other vaccines? If so, when, and what made that vaccine different?
3. Have you ingested or used any of these products?'?

4. Did you receive any help in filling out your religious exemption request or rely on
any other materials to answer?

5. What other fundamental tenets or beliefs does your religion hold?
6. How do you practice your religion?

7. Are there others who practice this religion? And, if so, do they ascribe to the same
tenets? '3

While these inquiries will not necessarily rule out all fraudulent requests, the objective of this
strategy is to increase understanding and decrease misrepresentation — after all, if the employee
refuses to put their request in writing and respond to permissible legal inquiries, they are likely to
lose the legal protections available to them. '*

B. The Interactive Process

Step two is to determine whether the employer can accommodate the individual. At the
outset, there are important constraints on what an employee can legally expect from an employer
with regard to reasonableness and undue hardship. First, the accommodation offered to an
employee need not be the accommodation the employee asked for.!> The employer can choose an
accommodation that is less costly, less, disruptive, or otherwise more desirable to the employer.'®
In fact, an employer need not prove, that the accommodation chosen by the employer was in some
way better than all the other available accommodations.!” Second, and more importantly,
according to the United States Supreme Court, anything more than a de minimis cost or burden in
accommodating a religious belief or practice would be tantamount to religious discrimination: '®

To require [an employer] to bear more than a de minimis cost in
order to give [an employee their religious accommodation] is an

undue hardship ... to bear additional costs when no such costs are
incurred to give other employees the [same privilege] that they want



would involve unequal treatment of employees on the basis of their
religion. !

Thus, simply burdening another employee or the operations of an employer or requiring the
employer to incur more than de minimis costs are undue hardships under Title VII.

Of course, knowing whether an accommodation is reasonable or an undue hardship for the
employer requires knowing what accommodations are available. With a vaccine mandate,
however, the question of available accommodations is less involved than in other instances of
religious accommodation. The vaccine mandate is about safety — safety of the employee,
coworkers, customers, and the community in general. Thus, the most obvious accommodations
available are remote work, testing where site work and contact with others is required, transfer to
an open position not subject to/in violation of a seniority system along with testing, and/or unpaid
leave for a specific duration. While reasonableness concerns the level of material harm to the
employee (and the object is to agree on the least harmful accommodation), an employer need not
accommodate where an undue hardship is created.

In the vaccination context an undue hardship can arise for an employer for any number of
reasons:

e Working remotely if the essential functions of the position cannot be performed, if too
many non-essential duties would be shared by coworkers, or the employer would have to

hire someone;

e Too many employees are seeking the religious accommodation so as to create a potential
safety hazard

e Testing if the cost of testing and/or time spent testing becomes too burdensome;*°

e If the transmission rates in the community rise to a level that testing or other safety
protocols no longer work;?!

e The number of unvaccinated or immunocompromised individuals on a shift may make
testing and other protocols an undue hardship;** and



e Client/customer vaccination mandates may cause an undue hardship.

As should be clear from the above, religious accommodations may need to be reviewed as time
progresses, not just because individuals may change their beliefs, or the pandemic changes, but
because the cost of testing may, in and of itself, get too high or the accommodation becomes too
burdensome on an employer’s operations.?
III.  Conclusion

This article is intended to provide employers a reference for spotting issues and a general
framework for navigating religious accommodation requests in the context of the COVID-19
vaccine mandates. Great care — usually seeking legal advice — should be exercised when navigating
this very difficult issue. Unlike questions of legitimacy, the undue hardship analysis is not
perfunctory. By determining all available accommodations, applying the reasonableness and
undue hardship standards, and of course by documenting the steps taken, employers will be in a
better position to navigate the religious accommodation and COVID-19 minefield. In so doing,
employers will ultimately reducing the risks of costly EEOC charges and litigation arising from

inconsistent processes and split-second accommodation decisions.
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