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NEW YORK STATE UNIFIED COURT SYSTEM 
COMMISSION ON PARENTAL LEGAL REPRESENTATION 

 
 

Testimony of the New York State Defenders Association, Inc. 
 

 
NYSDA’s mission—to improve the quality and scope of publicly-supported legal 
representation to people who cannot afford a lawyer—embraces representation by counsel 
assigned in family law matters. Such representation of adults in family matters is mandated 
under the state constitution and statutory law. NYSDA has long advocated for systemic 
change to ensure the independence and funding necessary for quality representation by 
family defenders. It therefore welcomes the Commission’s examination of critical issues 
regarding parental legal representation. Through this submission and subsequent 
testimony, NYSDA seeks to assist the Commission in determining steps needed to ensure 
quality representation across the state. 
 
NYSDA is a not-for-profit membership association of more than 1,700 public defenders, 
legal aid attorneys, assigned counsel, and individuals dedicated to the right to counsel. With 
funds provided by the State of New York, NYSDA operates the Public Defense Backup 
Center (the Backup Center). It offers legal consultation, research, and training to nearly 
6,000 public defenders. In fielding requests for information and assistance from across the 
state, the Backup Center obtains a statewide view of the obstacles and difficulties family 
defenders face in the current system. The Backup Center gains further insight into these 
matters through the technical assistance it gives to counties, including through the 
provision of its Public Defense Case Management System. Requests for assistance come 
from counties considering changes and improvements in their public defense systems and 
from those struggling to meet the state mandate of providing family representation with 
little state financial help. The information and experience NYSDA has gained from all its 
work underlie these comments. 
 
We are grateful to Chief Judge Janet DiFiore, Justice Karen Peters, and the Commission on 
Parental Legal Representation for undertaking this important work. The breadth of the 
topics on which the Commission seeks information makes responding to its notice a 
daunting task. That breadth also illustrates the far more daunting task facing the 
Commission itself.  
 
The following comments stress issues that require both urgent and thorough examination 
to secure the change needed for public defenders to properly represent parents and other 
adults in family court proceedings. Those fundamental issues include the need for the 
defense function to be independent; the need for sufficient resources and time to 
provide quality representation to every person unable to afford counsel in matters 
in which counsel is mandated; and the essentiality of timely access to counsel and 
holistic representation. 
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Start with the Basics  
 
Many people, within and outside of the legal community, do not have a good understanding 
of family defense, the rights of adults in family court proceedings, and what quality family 
defense looks like. This Commission has the opportunity to generate this understanding. 
Not only would this provide a meaningful education for all New Yorkers, it would also 
serve as a baseline for future discussions about how to ensure quality representation, 
including any judicial, legislative, or administrative reforms.  
 
Another beginning, but crucial step in the process of ensuring quality representation is to 
require that family defense attorneys be part of any discussions regarding changes to 
family court. While this happens sometimes, it must happen all the time and 
representatives from a range of family defense providers and regions must be included. 
 
Importance of Family Defense and the Need for Study 
 
Families across New York State that could safely be preserved or reunited are instead 
needlessly shattered due to lack of effective legal assistance in family court and related 
proceedings. Even positive resolutions are too often delayed. People threatened in family 
court or other proceedings with loss of their liberty interest in raising their children as they 
see fit have a right to counsel. New York’s County Law article 18-B and related provisions 
delegate to localities the duty to provide public defense services for adult respondents in 
civil family proceedings who cannot afford to hire a lawyer. Due to local fiscal constraints 
and a lack of independence, the scope and quality of representation provided to parents 
and other adults varies widely across the state. Rushed, under-resourced attorneys cannot 
identify and present to the court all the information necessary to show that their clients 
have not committed alleged acts or omissions and that they are, or can become, able to 
provide what their children need. 
 
The Commission on the Future of Indigent Defense Services (also known as the Kaye 
Commission), which was created in May 2004 and issued its final report in June 2006, 
excluded family defense.1 Family defense was not at issue in Hurrell-Harring v State of New 
York, the class action suit that was settled in 2014 and received court approval in March 
2015. And, most recently, family defense was excluded from the public defense legislation 
enacted in 2017 (L 2017, ch 59, part VVV, sections 11-12), which provides funding to 
expand the provisions of the Hurrell-Harring settlement to the entire state. 2 
 
Adult representation in family court has not been given the time and attention it deserves. 
Complete and accurate statistics for public defense representation in family court and 

                                                 
1 http://www.nycourts.gov/ip/indigentdefense-
commission/IndigentDefenseCommission_report06.pdf.  
2 The 2017 legislation was introduced after the Governor vetoed another bill (S8114/A10706 
[2016]) that included state funding for family defense representation. See Veto Message No. 306 
(12/31/2016).  

http://www.nycourts.gov/ip/indigentdefense-commission/IndigentDefenseCommission_report06.pdf
http://www.nycourts.gov/ip/indigentdefense-commission/IndigentDefenseCommission_report06.pdf
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related matters statewide are not available.3 Each county reports public defense data, 
including family court data, annually, but the information is often incomplete and/or 
contradictory as to a given county, and inconsistent from county to county. At least until 
after 2006, the required UCS 195 form did “not require the counties to separate their family 
court expenditures from their criminal court expenditures, [although] the statewide total 
for county expenditures includes the cost of representation of indigent adults in family 
court.” The Spangenberg Group, Status of Indigent Defense in New York: A Study for Chief 
Judge Kaye’s Commission on the Future of Indigent Defense Services (2006), p. 26, available 
at www.nycourts.gov/ip/indigentdefense-commission/SpangenbergGroupReport.pdf.  
 
Before it makes its recommendations, we urge this Commission to engage in a thorough 
study of the gamut of family defense4 similar to the study commissioned by the 
Commission on the Future of Indigent Defense Services and conducted by The Spangenberg 
Group. Important reforms that are intended to improve the criminal defense side of public 
defense have ignored or set aside family defense, resulting in a gap between them, within 
individual public defense providers and counties. Instead of widening that gap and, in an 
effort to avoid unintended consequences, any study should include an examination of the 
connections between criminal defense and family defense, both of which are part of the 
larger public defense system. Criminal defense and family defense often overlap, both in 
individual cases and more broadly. Their connection provides opportunities for 
collaboration on structural reform and substantive legal matters.  
 
Independence  
 
Providing mandated representation for individuals is a unique governmental function. 
Family defenders represent adults when an arm of the State seeks to end or limit the 
clients’ parental rights or another person invokes judicial process relating to the clients’ 
ability to be with and make decisions about their child. For family defenders to ethically 
represent their clients, they must be free from interference, direct or indirect, by the 
governmental entities involved in their clients’ cases.5 These lawyers’ need for resources 
sufficient to provide quality representation must not be subordinated to the needs of their 
governmental adversaries, the decision-makers in their cases, or funders. Protecting 
independence, a key principle for provision of public defense services of all types, has been 
                                                 
3 One report from 2007 is an example of an effort to gather this information. See National Legal Aid 
and Defender Association, Justice Impaired: The Impact of the State of New York’s Failure to 
Effectively Implement the Right to Counsel (October 2007), available at 
http://www.nlada.net/sites/default/files/ny_nladafranklin10-2007.pdf. 
4 This includes representation mandated by County Law § 722 and Family Court Act §§ 262, 1120. 
5 A blog post on the recently-released 2017 Report of the Ad Hoc Committee to Review the Criminal 
Justice Act noted: “Whether in a state or federal court, when public defense attorneys are provided 
through a system controlled by the judges, the defense attorneys inevitably bring into their 
calculations what they think they need to do to stay in favor with the judge who appoints and pays 
them, thereby not focusing solely on providing constitutionally effective representation to each and 
every defendant as is their duty.” David Carroll and Phyllis Mann, “Federal committee recommends 
independence of the defense function” (9/13/2018), at http://sixthamendment.org/federal-
committee-recommends-independence-of-the-defense-function/. 

http://www.nycourts.gov/ip/indigentdefense-commission/SpangenbergGroupReport.pdf
http://www.nlada.net/sites/default/files/ny_nladafranklin10-2007.pdf
http://www.sixthamendment.org/6ac/Cardone_Commn_Report_2017.pdf
http://www.sixthamendment.org/6ac/Cardone_Commn_Report_2017.pdf
http://sixthamendment.org/federal-committee-recommends-independence-of-the-defense-function/
http://sixthamendment.org/federal-committee-recommends-independence-of-the-defense-function/
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and remains at the core of NYSDA’s work. See, for example, a newsletter article that NYSDA 
published, entitled “Implementing Hurrell-Harring Statewide, Maintaining Independence,” 
which refers to the American Bar Association’s Ten Principles of a Public Defense Delivery 
System and other authorities recognizing the centrality of independence.6 NYSDA’s own 
standards for mandated representation, which include family defense, emphasize 
independence.7 Other state and national standards similarly call for independence of the 
defense function.8  
 
Independence is often compromised in county-based systems. County governments 
rationally engage in limiting county expenses to maintain balanced budgets, and courts 
need to keep cases moving. But when the conditions governing the engagement of lawyers 
to represent public defense clients reflect government interests instead of those of clients, 
attorneys’ ability to function properly is compromised. For example, some assigned counsel 
attorneys who regularly demand discovery, file motions, and advise clients to exercise their 
right to request and participate in hearings have reported receiving fewer assignments due 
to the amount of time those attorneys spent to achieve client goals. Similarly, institutional 
providers employing zealous and conscientious family defense attorneys who take those 
same steps may find their programs (or the positions of their managers) at risk because the 
work was deemed to be wasteful of county resources. 
 
Another example of how independence is compromised by the current system occurs when 
counties do not provide a budget for family defenders to secure expert services. When 
counsel then asks for funds under County Law § 722-c, some courts have notified the 
government (the County Attorney or the Department of Social Services) of the request so 
they may take a position on the granting of the request. This is contrary to the language of 
the statute, which calls for such request to be considered ex parte. Beyond that, § 722-c 
applications are often denied, even at the current rates that include an unrealistically low 
cap, despite supporting evidence that utilizing experts (including social workers to 
facilitate successful engagement of a parent in child welfare proceedings) as part of holistic 
defense reduces the number of children in foster care and government expense overall. 
Assigned counsel attorneys’ ability to gauge the needs of clients and further their interests 
are fundamentally compromised by practices such as these.  
 

                                                 
6 NYSDA, Public Defense Backup Center REPORT (November-December 2017), p. 4, available at 
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdf-the_report/17-nysda_report-nov-
dec.pdf. 
7 NYSDA, Standards for Providing Constitutionally and Statutorily Mandated Legal Representation in 
New York State (2004), Standard II, available at 
http://66.109.34.102/ym_docs/04_NYSDA_StandardsProvidingConstitutionallyStatutorilyMandate
dRepresentation.pdf. 
8 See, e.g., New York State Bar Association (NYSBA or State Bar), Revised Standards for Providing 
Mandated Representation (2015), Section A; National Legal Aid and Defender Association (NLADA), 
Standards for the Administration of Assigned Counsel Systems (1989); and other standards, which 
are available on NYSDA’s website at https://www.nysda.org/page/PDStandards. 

https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdf-the_report/17-nysda_report-nov-dec.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/pdf-the_report/17-nysda_report-nov-dec.pdf
http://66.109.34.102/ym_docs/04_NYSDA_StandardsProvidingConstitutionallyStatutorilyMandatedRepresentation.pdf
http://66.109.34.102/ym_docs/04_NYSDA_StandardsProvidingConstitutionallyStatutorilyMandatedRepresentation.pdf
https://www.nysda.org/page/PDStandards
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Some courts even require that family defenders remain in a courtroom throughout the day, 
waiting for case assignments. Not only does this practice keep family defenders from 
completing the tasks that ensure effective representation during working hours, it also 
communicates to clients and attorneys alike that the attorney serves the interests of the 
court, not the client.  
 
As noted above, NYSDA’s Public Defense Backup Center serves as a resource for New York 
family defenders. Some of the calls we receive are made because a defender understands 
that there has been a development in case law and needs a citation or research. Some calls 
are for a sample filing that is not already part of a defender’s arsenal. Other attorneys 
request specialized training or strategy discussion. But a disturbing number of calls are 
from defenders flummoxed by an unwritten policy or procedure they have encountered—
one that cannot be addressed from reading or citing the relevant statutes and case law. 
Examples of this include the court telling counsel that they “don’t do trials” in that part; 
caseworkers listening to telephone calls between a defender and her client and recording 
the discussion in case notes; agency attorneys, citing the attorney/client privilege, 
forbidding family defenders (and Attorneys for Children) from communicating with 
caseworkers; and informal but regularly scheduled “court supervision” that can include jail 
sanctions for parents who are no longer part of any active court case, but are subject to a 
current order of protection—even when there is no allegation of wrongdoing. Issues that 
appear to be straightforward, such as that a court cannot make a factual finding when no 
evidence has been presented, defy easy resolution where it is a long-standing practice and 
no one has ever challenged such practice or objections have been consistently denied. 
Independence from county interests would allow defenders to confront these problems 
directly. With independence, the role of family defenders would be clearer to all parties, 
and clients’ needs would have priority.  
 
Independence is specifically mentioned in the Commission’s Notice of Public Hearing under 
Structural Issues, and impacts every topic area on which the Commission requested 
information. As discussed briefly later in this submission, family defenders must be free to 
take advantage of opportunities to provide legal assistance to clients at the earliest possible 
time, without interference by policymakers who view invocation of clients’ legal rights as 
an improper impediment to governmental investigation. Independence of the defense 
function is necessary for many of the changes needed to ensure quality representation. 
 
Client Involvement   
To effectively evaluate existing services and determine what changes are needed to ensure 
quality representation requires meaningful input from those affected. The observations of 
former clients and members of the community who have seen what happens to families in 
the current system should inform the discussion of all issues. This should include listening 
to individuals from groups affected by particular laws and circumstances, such as 
immigrants, Native Americans, and people with disabilities. Setting up a mechanism for 
receiving and resolving specific complaints is also essential, but more is needed. 
  
On July 27, 2000, NYSDA’s Board of Directors adopted a “Statement on Client Involvement 
and Satisfaction, Quality Representation and Vigorous Advocacy.” It calls on public defense 
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providers to “seek the advice and continued assistance of the client community in assessing 
and insisting upon a system” that provides “committed and competent representation.” Just 
as parent advocates—individuals who have personally experienced the child welfare 
system—are invaluable members of a family defense team,9 people who have experienced 
public defense representation can contribute insights about its improvement. NYSDA’s own 
Client Advisory Board developed Client-Centered Representation Standards10 that reflect 
what clients want from their lawyers. Most of these standards have application to any type 
of public defense representation, though a few are specific to criminal cases. 
 
Mechanisms to provide for client involvement in ensuring quality representation by public 
defense lawyers can take different forms. NYSDA’s Client Advisory Board offers one 
example. The National Legal Aid and Defender Association (NLADA) “draws on the 
expertise of three bodies – the Civil Council, the Client Council, and the Defender Council – 
to help develop programs and policies ….”11 NLADA’s Standards for the Administration of 
Assigned Counsel Systems, which call for assigned counsel programs to have a governing 
board to ensure independence, note that at least one board member could be a member of 
the client community.12 
 
Timeliness and Other Access to Counsel Issues 
 
Those who can afford to hire an attorney can seek legal advice before they are in legal 
difficulty, and before they take any action that might seriously alter their legal position.13 
People who cannot afford an attorney must wait until they appear in court before counsel 
is assigned. As part of its mission to improve the scope of family defense, NYSDA advocates 
for the earliest possible entry of public defense counsel, because timely representation 
increases the quality of the representation and therefore presents the opportunity for 
better outcomes. Some family defense advocates refrain from referring to assignment of 
counsel at an earlier stage in a proceeding as “early assignment” because most people who 
can afford counsel in the same situation would consult counsel sooner rather than later; 
having help understanding the consequences of their choices and options for action is 
“timely,” not “early,” representation. To the extent that legislative changes are needed to 
                                                 
9 New York State Office of Indigent Legal Services (ILS), Standards for Parental Representation in 
State Intervention Matters (2015), Commentary to Standard G-2, available at 
https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf.  
10 https://www.nysda.org/page/ClientAdvisory.  
11 http://www.nlada.org/tools-technical-assistance/councils. 
12 NLADA, Standards for the Administration of Assigned Counsel Systems (1989), Commentary to 
Standard 3.2.1, at p 73, note 3: “[I]t is recommended that at least one member of the Board not be 
an attorney; this person could represent the client community, or another non-legal segment of the 
community. Diversity of interests should ensure insulation from partisan politics.” 
13 Dan Beckley, “Need a lawyer? Here are 5 things you need to know,” Ohio State Bar Association 
(5/31/2017) (“Find an attorney sooner rather than later. The best time to go to an attorney is 
before you are in legal difficulty. It is best to consult your attorney before you sign papers or take 
other action that might seriously alter your legal position.”), available at 
https://www.ohiobar.org/NewsAndPublications/News/OSBANews/Pages/Need-a-lawyer-Here-
are-5-things-you-need-to-know.aspx. 

https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf
https://www.nysda.org/page/ClientAdvisory
http://www.nlada.org/tools-technical-assistance/councils
https://www.ohiobar.org/NewsAndPublications/News/OSBANews/Pages/Need-a-lawyer-Here-are-5-things-you-need-to-know.aspx
https://www.ohiobar.org/NewsAndPublications/News/OSBANews/Pages/Need-a-lawyer-Here-are-5-things-you-need-to-know.aspx
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make more timely appointment of counsel possible, NYSDA urges the Commission to 
recommend such changes. 
 
Benefits of Timely Access to Counsel 
Fears that timely representation for parents will prevent child welfare agencies from 
protecting children in state intervention matters are misplaced. Attorneys for parents can 
play a vital role as a support for a parent at a time of crisis and even prevent the situation 
from escalating to the removal of a child from the home. James Milner, Associate 
Commissioner of the Children’s Bureau, U.S. Department of Health and Human Services, 
recently authored an article in the ABA Child Law Practice Today about how lawyers can 
play a role in prevention in the child welfare system: “Aggressive efforts to keep families 
together safely, working diligently to promote child and family well-being, and recognizing 
the role of community supports are key areas where the legal and judicial communities can 
make a difference.”14 Other references from the ABA include the 2011 article, 
“Representing Parents During Child Welfare Investigations: Precourt Advocacy 
Strategies”15 and a 2009 piece entitled “Cornerstone Advocacy in the First 60 Days: 
Achieving Safe and Lasting Reunification for Families.”16 
 
Because the current system only requires appointment when a matter is first in court, 
parents may not have any idea of their rights and responsibilities in relation to state 
intervention or how to obtain assistance. See FCA §§ 1023, 1024, and Bill Jacket for L 1990, 
ch 336 (amendments to FCA §§ 1022 – 1024) [attached]. This occurs despite the 
requirements of the Family Court Act that local departments of social services inform 
parents upon the removal of a child that they are entitled to consult with an attorney. 

For bureaucracies that investigate and prosecute allegations of child mistreatment 
protecting the privacy rights of the parents they investigate is often not a priority. 
Sometimes caseworkers insist that a parent sign full releases for information about every 
aspect of the parent’s life. This includes areas not related to imminent risk (imminent risk 
being the determining factor in removal from a home and therefore, the baseline for parent 
conduct). Once the agency has access to any potentially compromising or unflattering 
information about the parent, no matter how irrelevant to imminent risk, the agency often 
requires the parent to engage in additional services. Furthermore, in some family courts, 
before counsel is assigned, the court will order parents to sign full releases so agencies 

                                                 
14 “Reshaping Child Welfare in the United States: Lawyers as Partners in Prevention” (7/5/2018), 
available at 
https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_pr
actice/clp-today-2018/january---december-2018/reshaping-child-welfare-in-the-united-states--
lawyers-as-partner.html.  
15 Elizabeth Fassler and Sanjiro Gethaiga, ABA Child Law Practice (April 2011), available at 
https://www.cfrny.org/wp-content/uploads/2012/04/Representing-Parents-During-Child-
Welfare-Investigations-April-2011.pdf. 
16 Jillian Cohen and Michele Cortese, ABA Child Law Practice (May 2009), available at 
https://www.cfrny.org/wp-content/uploads/2012/04/Cornerstone-Advocacy-in-the-First-60-
Days-ABA-May-2009.pdf. 

https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_practice/clp-today-2018/january---december-2018/reshaping-child-welfare-in-the-united-states--lawyers-as-partner.html
https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_practice/clp-today-2018/january---december-2018/reshaping-child-welfare-in-the-united-states--lawyers-as-partner.html
https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_practice/clp-today-2018/january---december-2018/reshaping-child-welfare-in-the-united-states--lawyers-as-partner.html
https://www.cfrny.org/wp-content/uploads/2012/04/Representing-Parents-During-Child-Welfare-Investigations-April-2011.pdf
https://www.cfrny.org/wp-content/uploads/2012/04/Representing-Parents-During-Child-Welfare-Investigations-April-2011.pdf
https://www.cfrny.org/wp-content/uploads/2012/04/Cornerstone-Advocacy-in-the-First-60-Days-ABA-May-2009.pdf
https://www.cfrny.org/wp-content/uploads/2012/04/Cornerstone-Advocacy-in-the-First-60-Days-ABA-May-2009.pdf
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have access to every aspect of a parent’s life. As a result, supplemental filings alleging 
neglect or abuse can run to 30 or 40 pages. They sometimes include details of a parent’s 
mental health or substance abuse treatment years before (and sometimes even decades 
earlier if a parent was in foster care himself and the agency has access to those childhood 
records) the family was a focus of agency attention. This practice changes the proceedings 
from an examination of parenting at a specific point in time, to an examination of a parent’s 
past morals, choices, and social history. Timely appointment of counsel to advise parents 
and limit the scope of releases of information could prevent this improper and 
unwarranted expansion of investigations and redirect the agency to help address current 
difficulties that the family may be facing. 
 
Timely appointment would also have a major impact in proceedings concerning custody 
and visitation and family offenses as to a parent or other adult who is not the respondent. 
Because the current system requires pro se filing of petitions for those actions, those who 
cannot afford to retain counsel file without legal advice or assistance. The amount of court 
time spent returning incomplete filing to petitioners is not known to family defenders. But, 
in situations where a pro se petition is accepted and counsel is assigned, the family 
defender often must modify or correct the initial petition. If appointed on request of a 
person considering filing a petition, counsel would be able to advise the client on the merits 
of a case and likely reduce the number of petitions filed that will not bear fruit. 
 
Another instance in which timely access to counsel would benefit not only parents but the 
system itself is when parents are seeking provision of counsel at support proceedings. 
Assigning counsel only at the point when a parent is about to be held in contempt for 
nonpayment is counterproductive. Counsel could help ensure reasonable support orders 
that non-custodial parents can afford to pay, thereby avoiding unfair and unmanageable 
arrears and avoidable incarceration for nonpayment, while ensuring that the parents are 
contributing to the support of their children. Attorneys assigned only when contempt 
proceedings have been initiated can do little to help clients meet or modify their 
obligations, making the right to counsel virtually meaningless.   
 
Meaningful and timely access to counsel includes the ability of a parent to consult with an 
attorney, in person if possible, about their choices and opportunities before rushing to 
make a decision or making any statements. Often, even when counsel is assigned at a first 
court appearance, the court will make immediate decisions based on what the moving 
party is requesting. As there is little to no time to establish a professional relationship, let 
alone gather information crucial for the lawyer to know at that stage, the assignment of 
counsel is in name only.  
 
Meaningful access to counsel also includes representation in other proceedings directly 
related to those in which counsel has been assigned. Some family defenders try to address 
all the issues related to a current open case. For example, if a father has filed for a 
modification of custody and parenting time based on an injury or loss of a job, counsel may 
try to determine if the client is still able to meet existing child support obligations. If the 
father is not able to meet those obligations, a retained attorney would also file for a 
modification of a child support order. But in New York, since assigned counsel for that 
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proceeding is not mandated by statute, courts will not assign for this related purpose. 
Unless the attorney works in an institutional program that provides holistic services and is 
able to provide non-mandated representation using nongovernmental funds, the attorney 
has to choose between delivering pro bono assistance or advising the client to proceed pro 
se in the modification proceeding.  
 
Holistic Representation Gets Results 
As illustrated by the work of the Center for Family Representation and, more recently, 
three other New York City providers of family defense,17 holistic representation not only 
results in fewer children experiencing the trauma of removal from their homes, it also 
results in reduced government spending on foster care and unnecessary services. The 
Office of Indigent Legal Services (ILS) Standards for Parental Representation in State 
Intervention Matters embody holistic representation.18 NYSDA, well-known for its client-
centered approach to public defense, offers assistance to family defenders seeking to grow 
the holistic nature of their practice.19 NYSDA has observed that slowly, upstate counties 
have begun adding social workers to the staff of public defense offices, but much needs to 
be done to make holistic representation available across the state.20 
 
Trauma from Unnecessary Removal and State Interference 
As exemplified by the recent removal of children from their parents who are seeking 
asylum and the public outcry against the separation of families, trauma is a natural 
consequence of isolating a parent from a child. Left with terrifying uncertainty, children 
may be provided basic food and shelter while separated, but the security and comfort that a 
                                                 
17 Center for Family Representation: https://www.cfrny.org/about-us/our-results/. Brooklyn 
Defender Services, Family Defense Project: http://bds.org. The Bronx Defenders, Family Defense 
Practice: https://www.bronxdefenders.org/our-work/family-defense-practice/. The Neighborhood 
Defender Service of Harlem, Family Defense: http://www.ndsny.org/index.php/practice-areas-
2/family-defense/.  
18 “These standards are based on existing guidelines, standards, and best practices from around the 
state and the country, and are meant to define what constitutes meaningful and effective assistance 
of counsel in state intervention matters. They embody an approach that is client-centered, 
multidisciplinary, and holistic, and emphasize timely entry into the case and diligent, zealous 
advocacy throughout.” [Emphasis supplied.] 
https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf.  
19 For example, at its Fall 2014 CLE, co-sponsored by NYS and ILS, a session titled “Integrating 
Social Workers into Family and Criminal Defense Practice” was offered, and at the 2018 Families 
Matter Conference, there was a presentation titled “Collaboration: Making Interdisciplinary 
Practice Work for Your Clients.” 
20 For example, in March 2017, ILS released a Request for Proposals that would provide funding for 
an upstate model parental representation office. 
https://www.ils.ny.gov/files/Parent%20Representation/RFP-
Upstate%20Model%20Parental%20Representation%20Office%20Grant%20032017.pdf. Ten 
counties applied for that funding. After review, Monroe County was selected to receive the grant. 
However, the County ultimately rejected that funding. See Bennett Loudon, Monroe County turns 
down $2.6 million grant, The Daily Record (1/19/2018); Michele Cortese, Commentary: Monroe 
County erred in turning down grant, The Daily Record (1/24/2018). The current status of the RFP is 
unknown. 

https://www.cfrny.org/about-us/our-results/
http://bds.org/
https://www.bronxdefenders.org/our-work/family-defense-practice/
http://www.ndsny.org/index.php/practice-areas-2/family-defense/
http://www.ndsny.org/index.php/practice-areas-2/family-defense/
https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf
https://www.ils.ny.gov/files/Parent%20Representation/RFP-Upstate%20Model%20Parental%20Representation%20Office%20Grant%20032017.pdf
https://www.ils.ny.gov/files/Parent%20Representation/RFP-Upstate%20Model%20Parental%20Representation%20Office%20Grant%20032017.pdf
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parent provides, even if less than perfect, may be forever compromised by the separation.21 
If appointed in a timely manner, family defense attorneys, working with their clients, can 
reduce the likelihood of removal by addressing conditions that may make a home unsafe 
for a child.  
 
Family Defense Representation Funding and Resource Needs 
 
Increased State Funding 
To improve the quality of family defense representation, which is constitutionally and 
statutorily mandated, New York State needs to substantially increase the funding it 
provides for family defense. For a variety of reasons, counties cannot and should not be 
required to provide this increased funding. Further, state funding should not be distributed 
on a reimbursement basis; many counties are not able to expend the amount necessary and 
wait for reimbursement. 
 
The question of how much added funding is needed can only be answered by the type of 
study discussed above, and ongoing analysis. There is no accurate data on the amount of 
money currently being spent, both by counties and the State, for family defense 
representation. And the amount of the increase will depend upon the representation 
standards and caseload/workload standards that must be developed, which are discussed 
later in this testimony. 
 
If the county-based system of public defense representation remains in place, the increased 
state funding for family defense should be distributed by ILS, which already distributes 
state funds for public defense, some of which are used for family defense. Any funds 
distributed should be tied to ILS standards and recipients must be required to report on 
the use of those funds to ensure compliance with those standards.  
 
Caseload/Workload Standards Are Critical to Quality Representation 
Family defense attorneys need sufficient time to establish a professional relationship and 
strategize with their client, investigate defenses, execute demands for discovery, identify 
and interview witnesses, procure materials and services that will assist the client, and 
prepare for hearings. But many clients find themselves without any opportunity to speak 

                                                 
21 See, e.g., Society for Research in Child Development, Statement of Evidence, The Science is Clear: 
Separating Families has Long-term Damaging Psychological and Health Consequences for Children, 
Families, and Communities (6/20/2018), available at 
https://www.srcd.org/sites/default/files/documents/the_science_is_clear.pdf; The National Child 
Traumatic Stress Network (NCTSN), Children with Traumatic Separation: Information for 
Professionals (2016), available at 
https://www.nctsn.org/sites/default/files/resources//children_with_traumatic_separation_profes
sionals.pdf; NCTSN, Key Points: Traumatic Separation and Refugee & Immigrant Children (2018), 
available at https://www.nctsn.org/sites/default/files/resources/tip-
sheet/key_points_traumatic_separation_and_refugee_immigrant_children.pdf. 

 

https://www.srcd.org/sites/default/files/documents/the_science_is_clear.pdf
https://www.nctsn.org/sites/default/files/resources/children_with_traumatic_separation_professionals.pdf
https://www.nctsn.org/sites/default/files/resources/children_with_traumatic_separation_professionals.pdf
https://www.nctsn.org/sites/default/files/resources/tip-sheet/key_points_traumatic_separation_and_refugee_immigrant_children.pdf
https://www.nctsn.org/sites/default/files/resources/tip-sheet/key_points_traumatic_separation_and_refugee_immigrant_children.pdf
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with their attorney outside the courtroom doorways or before even the most consequential 
hearings. Even when counsel is appointed as required by statute, counsel is often unable to 
meet with clients outside the time immediately before a court appearance because they are 
in court every day just to cover all of their cases.  
 
Reasonable caseloads also ensure that time spent in court is productive. Reasonable 
caseloads mean it is less likely that the court will need to reschedule cases because the 
attorneys involved have not had an opportunity to perform the work necessary for 
meaningful hearings and conferences.  
 
Although the importance of and need for caseload/workload standards is well-
documented,22 and state and national standards call for establishment of 
caseload/workload standards,23 we do not currently have such standards for parent 
defense. Now is the time to create those standards and implement them.24  
 
Data gathered during a study of family defense representation in New York, as 
recommended at the beginning of our testimony, along with the ILS family defense 
representation standards, can be used to develop appropriate caseload/workload 
standards. Because of the differences between institutional providers and assigned counsel, 
standards should be developed for each group. As noted above, those standards should be 
used to determine the amount of state funding needed to ensure quality family defense 
representation. 
 
Related Resource Needs 
Families who are subject to state intervention, and to some degree other families as well, 
may need specialized services to “fix” what is not working for the family. This may mean 
subsidized day care, therapy or substance abuse treatment, or economic support until a 
parent is better situated to care for the children. But many times these “treatment services” 
are required uniformly of parents in the child welfare system. Uniformity in this context 
does not make sense.  
 
Family defense attorneys, appointed as early as possible and given appropriate resources, 
can help address the need for services within a community and tailor services to what a 
parent actually needs to successfully care for their children. If counsel has the time 
necessary to become more involved in identifying and acquiring services, either alone or 

                                                 
22 See, e.g., American Bar Association, Securing Reasonable Caseloads: Ethics and Law in Public 
Defense (2011), available at 
https://www.americanbar.org/content/dam/aba/publications/books/ls_sclaid_def_securing_reaso
nable_caseloads.authcheckdam.pdf; The Constitution Project, Justice Denied: America’s Continuing 
Neglect of Our Constitutional Right to Counsel (April 2009), available at 
https://constitutionproject.org/wp-content/uploads/2012/10/139.pdf.  
23 See, e.g., NYSDA Standards, Standard IV. Workload; NYSBA Standards, Standard G; ABA Ten 
Principles of a Public Defense Delivery System, Principle 5.  
24 Developing caseload/workload standards is a complex undertaking. See, for example, the list of 
factors that should be considered when creating such standards in NYSDA Standards, Standard IV.B. 

https://www.americanbar.org/content/dam/aba/publications/books/ls_sclaid_def_securing_reasonable_caseloads.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/books/ls_sclaid_def_securing_reasonable_caseloads.authcheckdam.pdf
https://constitutionproject.org/wp-content/uploads/2012/10/139.pdf
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with the assistance of a defense social worker, counsel may find or help create community 
assets that provide more appropriate assistance for particular clients. 
 
Increased Assigned Counsel Rates  
 
The adequacy of rates paid to private lawyers for providing public defense services, set by 
statute in New York, is a recurring issue. Low rates make finding attorneys willing to accept 
assigned cases in family court difficult, yet this perennial problem has been addressed only 
at crisis stage. The rates were last increased in 2004, and only after protracted efforts by 
NYSDA and others. A Unified Court System report in 2000 described the drastic decline in 
the number of attorneys on family court panels at a time when family court filings were 
surging, disrupting court proceedings and increasing the number of clients represented by 
less experienced and overburdened attorneys handling larger caseloads. The report 
recommended not only fee increases but other changes to address the problem, including 
establishment of a commission to examine rates on a periodic basis.25 The next year, 
NYSDA issued a report addressing the rate crisis in the context of overall problems in the 
public defense system. Its recommendations for full public defense reform included a call 
for a rate increase and an indexing procedure to keep future rates in line with cost of living 
increases.26 The eventual increase in the rates, to $75/hour except in misdemeanor cases, 
which was set at $60/hour, “was enacted swiftly on the heels of Justice Lucindo Suarez’s 
injunction in NYCLA v Patkai raising rates to $90 per hour.”27  
 
Still no mechanism has been put in place to ensure that rates will be regularly adjusted. 
NYSDA has joined recent calls for a rate increase and procedures for adjusting the rates 
without legislation.28 NYSDA urges the Commission to strongly support not just a rate 
increase, but implementation of procedures to maintain rates at an appropriate level. This 
should include an increase, if not abolition, of the per-case cap that fails to take into 
account the variation in time needed to complete cases that may not be deemed 
“extraordinary.” The current cap of $4,400 in County Law § 722-b provides for just under 
59 hours of work on a case. This is insufficient for many family court matters, which 
                                                 
25 Unified Court System, Assigned Counsel Compensation in New York: A Growing Crisis (2000), 
available at https://www.ils.ny.gov/files/Assigned%20Counsel%20Compensation%20Crisis%20-
%20NYS%20Unified%20Court%20System,%20January%202000.pdf.  
26 NYSDA, Resolving the Assigned Counsel Fee Crisis: An Opportunity to Provide County Fiscal Relief 
and Quality Public Defense Services (2001), available at 
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDFs--
reports/01_ResolvingtheAssignedCouns.pdf.  
27 NYSDA, Public Defense Backup Center REPORT (July-September 2003), available at 
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDF-The_Report/03-NYSDA_Report-
Jul-Sep.pdf. 
28 NYSDA wrote in support of a NYS Bar Association resolution that calls for: rates that are 
“comparable to a percentage increase of judicial and elected district attorney salaries”; an “annual 
review process and adjustment using a formula similar to that of the federal Criminal Justice Act”; 
and the increase to be paid at state expense, avoiding an unfunded mandate to localities. News 
Picks from NYSDA Staff (7/5/2018), available at http://myemail.constantcontact.com/News-Picks-
from-NYSDA-Staff---July-5--2018.html?soid=1111756213471&aid=lqV6GUrHm3w. 

https://www.ils.ny.gov/files/Assigned%20Counsel%20Compensation%20Crisis%20-%20NYS%20Unified%20Court%20System,%20January%202000.pdf
https://www.ils.ny.gov/files/Assigned%20Counsel%20Compensation%20Crisis%20-%20NYS%20Unified%20Court%20System,%20January%202000.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDFs--reports/01_ResolvingtheAssignedCouns.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDFs--reports/01_ResolvingtheAssignedCouns.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDF-The_Report/03-NYSDA_Report-Jul-Sep.pdf
https://cdn.ymaws.com/www.nysda.org/resource/resmgr/PDF-The_Report/03-NYSDA_Report-Jul-Sep.pdf
http://myemail.constantcontact.com/News-Picks-from-NYSDA-Staff---July-5--2018.html?soid=1111756213471&aid=lqV6GUrHm3w
http://myemail.constantcontact.com/News-Picks-from-NYSDA-Staff---July-5--2018.html?soid=1111756213471&aid=lqV6GUrHm3w
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involve multiple court appearances and work outside of court, and can remain open for a 
period of years.  
 
When rates are increased, as they must be, there must be assurances that the increased 
governmental costs will not be avoided by cutting vouchers submitted by counsel for work 
done.29 For that matter, assurances are needed that attorneys are always paid for work 
done on behalf of public defense clients. 
 
While many of the issues being considered by the Commission require detailed evaluation 
of existing practices before recommendations can reasonably be made, the work on 
assigned counsel rates has already been done; existing recommendations to permanently 
solve the problem should be selected and implemented. 
 
Increased Guidelines and Caps for Non-Attorney Professional Services 
 
Given the growing recognition that non-attorney professional services in family matters 
improves the quality of representation, we fully expect the demand for social workers and 
other non-attorney professionals will increase. Compensation for such professionals must 
be sufficient to attract qualified individuals. Yet, the per-case statutory cap on 
compensation of non-attorney professionals remains low.  
 
Furthermore, constitutional, statutory, and professional mandates regarding public defense 
representation require use of a variety of experts, from psychiatrists to investigators. These 
requirements can only be meaningfully fulfilled if the necessary expert services can be 
obtained. And that can only happen if statutory rates and court guidelines authorize 
reasonable fees that non-attorney professionals are willing to accept. 
 
Last year, NYSDA wrote in support of the proposal to increase the hourly compensation 
rates for experts appointed pursuant to County Law § 722-c and Judiciary Law § 35.30 The 
proposal included anticipation that the Unified Court System will seek a legislative 
amendment to the statutory compensation caps in County Law § 722-c and Judiciary Law  
§ 35(4). While gratified that the Chief Administrative Judge did issue an order raising the 
hourly rate guidelines,31 NYSDA urges the Commission to recommend an increase or 
elimination of the cap.  
 
Additionally, as NYSDA said in its comments on the guidelines, the noted rates should be 
just that—guidelines—not a ceiling, as they are sometimes regarded. Like assigned counsel 
rates, they should also have a mechanism for review and adjustment. 
 

                                                 
29 “Moreover, after the increase in 18-B attorney fees in 2003, many counties increased their focus 
on cost-saving measures. Some assigned counsel programs increased their focus on scrutinizing 
and cutting 18-B vouchers ….” The Spangenberg Group, Status of Indigent Defense in New York: A 
Study for Chief Judge Kaye’s Commission on the Future of Indigent Defense Services (2006), p. iii. 
30 http://files.constantcontact.com/fdc85d9d201/27ad3201-35f0-4bf2-bb23-ea75c514f08f.pdf.  
31 http://files.constantcontact.com/fdc85d9d201/be76b474-0e63-4cf2-acc2-fec14cb6ccc3.pdf.  

http://files.constantcontact.com/fdc85d9d201/27ad3201-35f0-4bf2-bb23-ea75c514f08f.pdf
http://files.constantcontact.com/fdc85d9d201/be76b474-0e63-4cf2-acc2-fec14cb6ccc3.pdf
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As noted previously, requests to courts for funds to obtain non-attorney professional 
services must be ex parte, to avoid interference by governmental officials concerned about 
cost, as well as to avoid premature disclosure to an adversary of a litigant’s potential legal 
strategy. Here, in the context of compensation rates, it should further be noted that courts, 
while empowered to rule on requests for funding under County Law § 722-c, should not act 
as fiscal gatekeepers, requiring family defenders to use less-expensive and/or less 
appropriate services.  
 
Expand Existing ILS Standards to Cover All Family Defense Representation 
 
ILS has developed extensive representation standards for state intervention matters.32 As 
noted on the ILS website,33 these standards were “developed by a diverse group of 
seasoned professionals with deep experience in the child welfare system ….” While some of 
the standards are specific to “state intervention matters,” most are relevant to all types of 
family defense and should be used now to guide the work of all family defenders. We 
recommend that these standards be expanded to all family defense. To the extent that 
additions or modifications are necessary, NYSDA stands ready to assist ILS in this work.  
 
Eligibility Criteria and Procedures 
 
The Office of Indigent Legal Services has promulgated Criteria and Procedures for 
Determining Assigned Counsel Eligibility.34 However, those Criteria and Procedures are 
currently limited to criminal defense representation. There are no uniform criteria or 
procedures used to make eligibility determinations in family court. 
 
This Commission should recommend that the existing Criteria and Procedures be made 
applicable to all family defense representation. ILS has the statutory authority to do so.35 
And since County Law § 722 uses the same standard for the appointment of counsel in all 
cases, financial inability to obtain counsel, it follows that the same general criteria and 
procedures should be used for all cases. There may be differences between criminal and 
family cases, but those primarily relate to issues such as the cost to retain counsel in a 
particular family court case vs. a criminal court case.36 Eligibility decisions for family court 
litigants, like eligibility decisions for individuals charged with a crime, must be equitable 

                                                 
32 
https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf. 
33 https://www.ils.ny.gov/content/family-court-representation.  
34 https://www.ils.ny.gov/content/eligibility-documents. 
35 https://c.ymcdn.com/sites/nysda.site-ym.com/resource/resmgr/PDFs--
other/ILS_Eligibility_Hearings_Tes.pdf, fn 1.  
36 One Family Court sought to apply, in an eligibility determination, the Domestic Relations Law and 
Family Court Act provisions that permit the imputation of income potential in child support and 
spousal maintenance determinations. The Fourth Department rejected use of these provisions in 
the eligibility context. Carney v Carney, 160 AD3d 218 (4th Dept 2018). This is an example of how 
eligibility determinations do not vary between criminal and family court matters. 

https://www.ils.ny.gov/files/Parental%20Representation%20Standards%20Final%20110615.pdf
https://www.ils.ny.gov/content/family-court-representation
https://www.ils.ny.gov/content/eligibility-documents
https://c.ymcdn.com/sites/nysda.site-ym.com/resource/resmgr/PDFs--other/ILS_Eligibility_Hearings_Tes.pdf
https://c.ymcdn.com/sites/nysda.site-ym.com/resource/resmgr/PDFs--other/ILS_Eligibility_Hearings_Tes.pdf
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and fair. Uniform criteria will also save the time and resources of the courts and other 
parties.  
 
Along with the expansion of the ILS Criteria and Procedures to family defense, ILS must be 
required to examine and issue public reports on the implementation of those Criteria and 
Procedures. 
 
Support and Expand Funding for NYSDA’s Public Defense Backup Center 
 
The State’s continuing, nearly-total delegation of family defense to counties makes NYSDA’s 
centralized services and assistance invaluable in localities struggling to carry the burden. 
These services include training lawyers on issues specific to family defense 
representation,37 maintaining an experienced Family Court Staff Attorney at the Backup 
Center to provide knowledgeable direct defender services, installing and supporting our 
Public Defense Case Management System in offices that provide family defense 
representation,38 and working closely with ILS to further the goal of improving the quality 
of public defense representation of parents. However, our current state funding only allows 
us to scratch the surface.  
 
With additional funds, NYSDA will be able to respond to more requests for assistance, 
provide more of the vital and successful training we currently offer, covering more areas of 
the state and more issues, and offer other technical assistance to family defense providers, 
such as research and consultation on best practices, from administrative functions to the 
incorporation of technology into family defense work. 
 
Conclusion 
 
NYSDA thanks Chief Judge DiFiore for recognizing the importance of ensuring the quality of 
representation for persons eligible for assigned counsel in family court, and Justice Peters 
and all the members of the Commission for taking on the work involved in getting this 
right.  
 
 
 
 
 

                                                 
37 For many years, NYSDA has provided free and low-cost family defense training programs. From 
at least 2000 to 2012, NYSDA sponsored one or more family defense CLE programs each year. 
Beginning in 2013, NYSDA has made efforts to increase the number of family defense programs and 
we are now offering programs in a variety of locations around the state. Our programs feature state 
and national experts and they are consistently well-received by participants.  
38 The Center for Family Representation chose NYSDA’s PDCMS for its office and we customized 
PDCMS to meet CFR’s needs. NYSDA is able to use that work and the expertise to help other family 
defense offices manage their cases.  
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When we began preparing this testimony, we noted the daunting breadth of the topics 
included in the Notice of Public Hearing. In our response to that Notice, we have:  
 

• highlighted the importance to families of effective legal assistance for those whose 
parental roles are threatened in family court proceedings; 

• stressed the critical value of ensuring the independence of public defense providers; 
and 

• discussed several structural and procedural issues, including the benefits of timely 
representation and holistic representation; the trauma resulting from isolating 
parents and children; funding and resource needs; and standards for representation 
and determination of financial eligibility.  

 
Still, not everything of consequence could be covered. We appreciate the Commission 
including us among those invited to testify in person. There, we hope to address and 
questions the Commission has about this written testimony.  
 
We also hope to discuss, among other things, the need to be sure family defense lawyers 
understand39 and address the ways that the societal ills of poverty and racism impact 
families who find themselves in family court proceedings.40 One former legal aid lawyer 
has observed about the lack of legal training on such issues: “Given that race and privilege 
are interwoven into almost every practice of law, what we are now doing – or not doing – is 
arguably malpractice.”41 NYSDA’s Client Advisory Board observed, in its Client-Centered 
Representation Standards, that clients want an attorney who recognizes and acts to shield 
them from the lawyer’s own bias and understands the client’s life.42  
 
Additionally, we hope to address issues that arise in the public hearings preceding our 
testimony. For example, a set of questions asked at one hearing raised the possibility of 
using video technology in family court proceedings. Having long opposed video 
                                                 
39 For over thirty years, NYSDA has demonstrated through hands-on workshops at its annual Basic 
Trial Skills Program (BTSP) that learning about clients’ lives, including the systemic racism and 
endemic poverty that traumatize many, improves defense representation. The program received 
the endorsement of the New York State Judicial Commission on Minorities for “enhancing the 
competence and racial sensitivity of public defenders,” with “hopes that it will become a model for 
similar programs across the state and nation,” in 1991 and again in 2011. While BTSP was initially 
developed for criminal defense representation, its approach is no less important for those offering 
representation in family matters. Their clients too often experience this trauma.  
40 A recent article on the subject of race and poverty in child welfare, “Black Families Matter: How 
the Child Welfare System Punishes Poor Families of Color,” is just one of many writings on this 
topic. Dorothy Roberts and Lisa Sangoi (3/26/2018), available at https://theappeal.org/black-
families-matter-how-the-child-welfare-system-punishes-poor-families-of-color-33ad20e2882e/. 
41 Alecia Wartowski, “Apology for a Legacy of Ignoring Race: A Letter to my Former Legal Clients,” 8 
DePaul J for Soc. Just. 161 (Spring 2015), available at 
https://via.library.depaul.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir
=1&article=1107&context=jsj. 
42 See Standards 8 and 9, available at 
http://66.109.34.102/ym_docs/05_ClientCenteredStandards.pdf. 

https://theappeal.org/black-families-matter-how-the-child-welfare-system-punishes-poor-families-of-color-33ad20e2882e/
https://theappeal.org/black-families-matter-how-the-child-welfare-system-punishes-poor-families-of-color-33ad20e2882e/
https://via.library.depaul.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=1107&context=jsj
https://via.library.depaul.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=1107&context=jsj
http://66.109.34.102/ym_docs/05_ClientCenteredStandards.pdf
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appearances that remove clients from courtrooms in criminal matters,43 NYSDA has great 
concerns about the effect of similar use of technology in family court. Court appearances 
place clients before the judges who will make discretionary decisions affecting them. On-
screen appearances do not provide the opportunities that in-person presence affords, such 
as the ability to present ones’ best qualities. Also, the interaction between client and 
attorney, possible only when they are seated next to each other and experiencing hearings 
the same way, is crucial to advancing a client’s interests. While cognizant of the challenges 
that clients in rural areas face, including “geography and lack of public transportation” as 
mentioned in the Notice of Public Hearing topics list, NYSDA urges careful consideration of 
the possibly dehumanizing effect that use of such technology to address those challenges 
may have.  
 
No doubt other specific questions about the many topics being addressed by the 
Commission will arise in the course of the hearings and the Commission’s consideration of 
the information it receives. Such additional questions, and possible consequences of any 
proposals for improvements, should be carefully considered. This written submission 
therefore circles back to its earlier statements about the need for thorough study before 
making recommendations. Representation in family court of parents and those in parental 
roles must at long last be given the scrutiny and support it deserves. But overdue 
improvements should not be made too hurriedly as that can have unintended 
consequences.  
 
We look forward to assisting Justice Peters and the Commission in setting priorities and 
shining a light on a sometimes overlooked, but vital, function of public defense.   
 

                                                 
43 NYSDA, Statement in Opposition to Audio-Visual Arraignments (12/5/2012), available at 
http://66.109.34.102/docs/PDFs/2013-
2014/2012%2012%2005%20Statement%20in%20Opposition%20to%20Audio-
Visual%20Arraignments.pdf.  

http://66.109.34.102/docs/PDFs/2013-2014/2012%2012%2005%20Statement%20in%20Opposition%20to%20Audio-Visual%20Arraignments.pdf
http://66.109.34.102/docs/PDFs/2013-2014/2012%2012%2005%20Statement%20in%20Opposition%20to%20Audio-Visual%20Arraignments.pdf
http://66.109.34.102/docs/PDFs/2013-2014/2012%2012%2005%20Statement%20in%20Opposition%20to%20Audio-Visual%20Arraignments.pdf











































