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Ministerial Housing Allowance Court Challenge Continues 
 

Gaylor v. Mnuchin1 challenges IRS clergy housing privileges 

 

The Freedom from Religion Foundation (FFRF) 2, a nonreligious organization, renewed its 

challenge against Section 107(2) of the IRS tax code in a federal lawsuit filed on April 6, 

2016, in the Western District of Wisconsin. FFRF Co-Presidents Annie Laurie Gaylor and 

Dan Barker brought suit against Jacob Lew, U.S. secretary of the treasury, and John 

Koshkinen, IRS commissioner. The lawsuit challenges the clergy housing allowance, which 

permits clergy to be paid partly through a housing allowance which is subtracted from taxable 

income. 

 

The FFRF married couple listed as defendants in the case are being paid in part by FFRF 

through a housing allowance. Neither individual is a member of the clergy, nor did they 

receive any income as members of the clergy. Their request for a housing allowance refund 

for the year 2012 was denied by the IRS. FFRF asked the court to rule the provision 

unconstitutional because it provides preferential and discriminatory tax benefits to ministers 

of the gospel. 

 

In late 2017 a Federal District court ruled the ministerial “housing allowance” exclusion 

allowed to qualifying ministers under IRC Section 107(2) to be in violation of the 

Establishment Clause of the First Amendment because it does not serve a secular purpose and 

a reasonable person would view the provision as an endorsement of religion. The Court 

subsequently enjoined the IRS from enforcing the exclusion (i.e. they instructed the IRS to no 

longer allow ministers to make use of the housing allowance exclusion when filing their 

individual income tax returns). However, the injunction was then “stayed” by the same Court 

pending resolution of any appeals (i.e. ministers can continue to make use of the housing 

allowance exclusion until further notice). The injunction will remain in effect until 180 days 

after final resolution of all appeals. 

 

The ruling is currently under appeal. 

 

                                                                                 
1 Gaylor v. Mnuchin, 278 F. Supp.3d 1081 (W.D. Wis. 2017) 

2 The Freedom from Religion Foundation is a national membership organization with State Representatives selected by 

members and a governing Executive Board of Directors selected by the State Representatives. The Foundation is a non-

profit, tax-exempt organization. Non-profit status under the Internal Revenue Code, Section 501(c)(3), was recognized 

originally in 1978, with a final tax-exempt determination in 1980. Contributions are deductible under Section 170 of the 

Internal Revenue Code for federal income tax purposes. The Foundation, a membership group open to the public, has been 

classified as an organization which is not a private foundation. The Foundation is funded by membership dues and specific 

gifts. It holds an annual convention and membership meeting, publishes a monthly newspaper and broadcasts a weekly radio 

show. Detailed annual financial statements are provided to all members, and the tax-exempt Foundation files an annual 990 

Form accounting for its expenditures. The Foundation engages in publishing books and pamphlets, in producing films and 

music, in awarding scholarships and in conducting court challenges of violations of the separation between church and state.  

 

https://ffrf.org/legal/challenges/ongoing-lawsuits/item/26317-gaylor-v-mnuchin-challenges-irs-clergy-housing-privileges
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Background 

Section 107(1) of the federal tax code allows a church to provide living quarters for their 

clergy on a tax-free basis. The provision has been a part of the tax code since 1921. This 

particular provision is not being challenged in the current lawsuit. 

 

Section 107(2) of the Tax Code allows ministers who rent or own their own residence to 

receive an annual housing allowance from their employing church and to not have to pay 

federal income tax on the amount designated for this purpose. This provision was adopted by 

Congress in 1954 after clergy from a variety of faith traditions indicated there was unequal tax 

treatment for those who were not provided a parsonage from their employing house of 

worship. 

 

In the current lawsuit, it is the Seventh Circuit Court, whose jurisdiction applies only to the 

states of Illinois, Indiana, and Wisconsin, that is hearing the appeal. 

 

Both sides presented their arguments before the Court in late 2018. The Justices hearing the 

case focused most of their questions on which legal test (there are 2) should apply to the facts 

involving Section 107(2) based on prior precedent set by the Supreme Court of the United 

States. Those tests are designed to determine whether statutes like Section 107(2) are properly 

constructed for constitutional purposes. 

 

Arguments for the Allowance 

The attorneys arguing on behalf of the government and intervening clergy, say history 

supports the constitutionality of Section 107(2) under both the Town of Greece and Lemon 

standards. Three arguments were raised by the attorneys: 

• It was argued that the “convenience of the employer” doctrine justified the provision 

of housing to clergy members on a tax-free basis. (This doctrine applies to housing 

where the provision of the housing enables the employee to do their job. The Court 

noted that §§119 and 280A(c)(1) provide an exclusion where housing is provided to an 

employee for the convenience of the employer and allow the employer a deduction for 

those costs. Further, § 107(2) places no restrictions on the housing that would limit the 

exclusion to situations where the housing is provided for the convenience of the 

employer). 

• It was argued that the unique housing needs of clergy members justify the exclusion. 

• The elimination of denomination discrimination (e.g. parsonage vs. individual 

residence) was argued to be a secular purpose justifying the exclusion. 

 

Outcomes 

If the Seventh Circuit affirms the lower court’s position, churches and ministers in Illinois, 

Indiana, and Wisconsin would lose their ability to make use of a housing allowance to 

exclude income from tax. 

 

Alternatively, the Seventh Circuit could reverse the lower court’s decision, leaving the benefit 

intact for churches and ministers in the three states. 
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What to Do? 

 

For the immediate future nothing has changed. Churches may continue granting housing 

allowances to qualifying ministerial staff. And to the extent the funds are actually used by the 

minister to cover personal housing expenses, ministers will continue to be able to exclude the 

allowance from federal income tax. 

 

Should the lower court ruling be upheld and the allowance exception ruled unconstitutional, 

ministers will find themselves no longer able to shield from tax income used for housing 

expenses under Section 107(2) of the tax code. This will mean more reportable income and a 

larger tax bill to pay in future years. Churches likely will find themselves having to pay their 

ministerial staff significantly more in annual wages to make up for the loss in spendable 

income. 

 

Possible Solutions 

 

While it would be premature to speculate on what the final outcome of the case will be, now 

would be a good time to consider what the impact on your church and its ministerial staff 

might be if the housing allowance is no longer available. 

 

Here are several thoughts that might be worth considering: 

 

• Purchase church owned housing for your ministers. Remember, Section 107(1) of 

the tax code is not under consideration here so a church will still be able to provide 

qualifying ministers with a parsonage to live in and the fair market value of the 

parsonage would not be subject to income tax, though it would remain taxable for 

social security and medicare tax. 

• Lease or rent housing under the Church’s name and then use it as a parsonage 

for your qualifying minister(s). If your church cannot afford the expense of 

purchasing a parsonage, leasing a home near the church for use as a parsonage may 

accomplish the same purpose. The key would be to ensure the home is located close to 

the church and the members of the congregation so that you can truthfully stipulate 

that the housing is being provided to ensure your minister(s) are living close to and 

within the community they have been hired to serve. 

• Have the church be responsible for paying all utility, maintenance, and repairs 

expenses. Having the church pick up the tab for all operational and maintenance costs 

of the parsonage and including the cost of these expenses into the fair market value of 

the parsonage reported on the W-2 of the minister would likely serve to shield these 

expenses from income tax under Section 107(1) as well. 

• Consider providing a furnished home where appropriate. Taking things a step 

further, you may find that purchasing or leasing a home fully furnished for use as a 

parsonage would further exclude from taxable income additional costs for maintaining 

a personal residence. Again, the fair market value of the furnishing would have to be 

included in the amount reported on the minister’s W-2 as part of the parsonage 

allowance. But by providing a furnished residence you cost down housing costs of the 



_________________________________________ 

1825 Hamilton Ave, San Jose, CA 95125      Phone: 408-568-0649     E-mail: info@cmanational.org 

minister while ensuring the church always has a livable residence for the minister and 

his family. 

• Be prepared to increase the annual compensation of the minister to cover for the 

additional income tax ministers will be expected to pay on now taxable wages. If 

purchasing or leasing a home (or homes) for your ministerial staff is not the right 

option for your church, then consider what the loss of the housing allowance will have 

on your ministers and consider increasing their compensation to cover the expected 

increase in income tax they will be forced to pay. 

 

We will continue to monitor the case and bring you updates as warranted to keep you up to 

date and informed. 

  

To learn more about this lawsuit and others currently being pursued by the Foundation. 

https://ffrf.org/legal/challenges/ongoing-lawsuits 

 

 

 

 
DISCLAIMER 

 

This material is presented with the understanding that the author is providing basic information only and 

assumes no liability whatsoever in connection with its use. Tax laws are constantly changing, are subject to 

differing interpretations, and the facts and circumstances in any particular situation may not be the same as 

those presented here. Therefore, we urge you to do additional research and make sure that you are fully 

informed and knowledgeable before using the information contained herein. 

 

To ensure compliance with Treasury Regulations (31 CFR Part 10, §10.35), we are required to inform you that 

any tax advice contained in any correspondence or other communication from us is not intended or written by us 

to be used, and cannot be used by you or anyone else, for the purpose of avoiding penalties imposed by the 

Internal Revenue Code. 

https://ffrf.org/legal/challenges/ongoing-lawsuits

