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Freedom from Religion Foundation Decides not to Appeal 
Housing Allowance Ruling 

 

The Freedom from Religion Foundation (FFRF) has decided not to ask the U.S. Supreme Court 

to review the 7th Circuit decision in Gaylor v. Mnuchin (7th Cir., March 15, 2019) upholding a 

clergy-specific tax-free housing allowance provision in the IRS code. FFRF has consistently 

argued that Internal Revenue Code Sec. 107(2), which permits a local church to set aside a 

portion of a minister’s salary for housing expenses on a tax-free basis, violates the Establishment 

Clause of the Constitution. 

 

Although the FFRF was successful in challenging the allowance at the trial level, the 7th Circuit 

found that the primary purpose of the exclusion was secular and that the exclusion fell 

somewhere between the Free Exercise Clause and the Establishment Clause, with neither 

commanding the other. As such they concluded Sec. 107(2) of the tax code to be constitutional. 

 

In a press release issued June 14, 2019, the FFRF stated that they "have full confidence in the 

legal merits of our challenge of the discriminatory pastoral housing privileges" because it 

provides clergy a housing allowance but denies it to those in secular 501(c)(3) organizations, 

[editor’s note: not exactly true…Sec. 107(2) it just fails to address the situation for any other 

group of nonprofit workers] but that moving the case to the Supreme Court would not likely 

result in their favor. "We did not feel the same confidence, however, in how the current Supreme 

Court would rule in our case, had we appealed. After 'counting heads,' we concluded that any 

decision from the current court would put the kibosh on challenging the housing allowance for 

several generations." 

 

For now, the challenge to the ministerial housing allowance has ended and clergy can continue to 

exclude from taxable compensation that portion of their ministerial salaries that has been 

properly designated and set aside for (and subsequently used) to provide for the personal housing 

expenses of themselves and their families. 

 

 

 

 
DISCLAIMER 

 

This material is presented with the understanding that the author is providing basic information only and assumes 

no liability whatsoever in connection with its use. Tax laws are constantly changing, are subject to differing 

interpretations, and the facts and circumstances in any particular situation may not be the same as those presented 

here. Therefore, we urge you to do additional research and make sure that you are fully informed and 

knowledgeable before using the information contained herein. 

 

To ensure compliance with Treasury Regulations (31 CFR Part 10, §10.35), we are required to inform you that any 

tax advice contained in any correspondence or other communication from us is not intended or written by us to be 

used, and cannot be used by you or anyone else, for the purpose of avoiding penalties imposed by the Internal 

Revenue Code. 

 


