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Compensatory Time Off 

Some employers continue to adopt policies giving their employees compensatory time off (an 
hour off at some later date for every extra hour worked) instead of paying them overtime. This 
practice is illegal under federal law and most state laws because it prevents employees from 
collecting an overtime premium for working more than a set number of hours. This means 
that if you choose to give your employees time off instead of money for extra hours worked 
you expose yourself to legal challenges and potentially significant financial consequences if 
found to be in violation of the law. 

So, what are the alternatives to simply paying the employee overtime? There are not many, 
but here are a few ideas: 

1. You may be able to rearrange an employee's schedule during a workweek to ensure 
that the employee does not work overtime. Under federal law, an employee who works 
no more than 40 hours in a week has not worked overtime and is not entitled to 
overtime pay. So, for example, an employee who works four 10-hour days and then 
has three days off need not be paid overtime. 
 

2. If your state has a daily overtime standard, this may not be possible unless the law 
explicitly allows you and your employees to agree on an alternative workweek. A 
daily overtime standard means that workers are entitled to overtime if they work more 
than a set number of hours in a day, even if they ultimately work fewer than 40 hours 
in a week. California and Colorado are among the states that have a daily overtime 
standard. 
 

3. You can also adjust an employee's hours during a pay period so that the amount of 
the employee's paycheck remains constant. To make this work, the employee must 
take an hour-and-a-half off for every extra hour worked. For example, if an employee 
who usually earns $1,600 every two weeks (or $20 an hour) works an extra 10 hours 
during the first week of the pay period, the employee is entitled to $300 in overtime 
pay – 10 hours multiplied by one-and-a-half times the employee's hourly rate, or $30. 
If the employee took 15 hours off in the second week of the pay period, however, his 
or her paycheck would remain the same – the employee would receive $300 in 
overtime pay, but would be docked $300 (15 hours multiplied by $20 an hour) for the 
time not worked. While you'll have less of the employee's time, it will help keep costs 
down. 

 
Want to learn more about the subject?  Here are a few resources: 

The Essential Guide to Federal Employment Laws, by Lisa Guerin and Amy DelPo (Nolo). 
https://www.laborbooks.com/Item/laws 

 

http://www.nolo.com/legal-encyclopedia/employee/
http://www.nolo.com/products/the-essential-guide-to-federal-employment-laws-FEMP.html
https://www.laborbooks.com/Item/laws
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The Employment Law Handbook, http://www.employmentlawhandbook.com/federal-
employment-and-labor-laws/ 

State Labor Laws, https://www.dol.gov/whd/state/state.htm 

 
 
 
_______________________________________ 
DISCLAIMER 
 
This material is presented with the understanding that the author is providing basic information only, and 
assumes no liability whatsoever in connection with its use.  Any tax advice contained in any correspondence or 
other communication from us is not intended or written by us to be used, and cannot be used by you or anyone 
else, for the purpose of avoiding penalties imposed by the Internal Revenue Code.  Tax laws are constantly 
changing, are subject to differing interpretations, and the facts and circumstances in any particular situation 
may not be the same as those presented here.  Therefore, we urge you to do additional research and make sure 
that you are fully informed and knowledgeable before using the information contained herein. 
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