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Introduction

[1] Does an arbitrator have jurisdiction to hear and determine a grievance arising from a

collective agreement that has expired? Does their jurisdiction, if any, depend on when the

grievance was filed, or how the arbitrator was appointed? And can a right created under an

expired collective agreement survive the end of that agreement and have retroactive effect?

These are the questions addressed in this award.

[2] On June 9, 2021 I was advised in a letter from the Union (copied to counsel for the

Employer) of the existence of two policy grievances (P-20-680 and P-20-798). I was also advised

that “[t]he parties have agreed to you as the arbitrator to determine this grievance.” At the time I

took this advice and agreement to extend to both grievances.

[3] In normal course three days (February 8, 9 and 10, 2022) were set aside for hearing.

However, on February 4, 2022 I was advised that the parties had decided to proceed by way of an

agreed statement of fact. The hearing proceeded on February 8th. No witnesses were called to

testify. The parties restricted their submissions to the agreed statement of fact and the documents

attached thereto as appendices.

[4] I set out the agreed statement of fact below. The paragraph numbers are those of the

agreed statement. The statement references a number of documents that were annexed as

appendices. I will provide excerpts of those documents where necessary.



[5] I should note that for our purposes it can be said that at all material times the Union

represented two groups of Licenced Practical Nurses (“LPNs”). One group was and is employed

by what was formerly the former Capital District Health Authority (“CDHA”, now Nova Scotia

Health). The other was and is employed by IWK Health Centre (“IWK” or the Employer). At all

material times the two groups were subject to two separate and distinct collective agreements:

one between the Union and the CDHA; the other, the one before me, was between the Union and

the IWK (the Employer).

[6] The grievance before me centred on the Union’s since-expired collective agreement with

the Employer with effective dates of November 1, 2011 until October 31, 2014. (The agreement

is called the “predecessor collective agreement” by the parties in their agreed statement of fact

but I find it easier in these reasons to refer to it as the “2011 Collective Agreement.”) That

agreement contained a Memorandum of Agreement (“MOA”) dated June 20, 2013 and which

expired along with the 2011 Collective Agreement. The MOA was a “me too” provision. It

linked the wage rates of LPNs employed by the Employer to any wage increases that LPNs

employed by the CDHA might gain. The terms and conditions of the 2011 Collective Agreement,

and hence the MOA, remained in effect pending the negotiation of a new agreement, which was

achieved on November 30, 2018.

[7] I should also note that counsel for the Employer advised me at the beginning of the

hearing that the Employer objected to my jurisdiction to hear the grievance. However, at the

close of oral submissions he clarified that this objection did not extend to my jurisdiction to

decide whether I had jurisdiction. It was rather that the grievance itself was beyond my

jurisdiction to determine.

The Agreed Statement of Fact

1.        On March 17, 2014, a group of Licensed Practical Nurses employed at the

Capital District Health Authority triggered a review of their classification under

the terms of Article 42.03 of the collective agreement between the Union and the

CDHA for the Healthcare bargaining unit at the CDHA. The matter progressed

pursuant to the terms of that collective agreement and did not involve the IWK.

2. On June 11, 2020, Arbitrator Lorraine Lafferty issued a Consent Award

which provided that all Licensed Practical Nurses employed at the former Capital



District Health Authority and represented by the Union would receive a 12 percent

increase to their applicable hourly rate, effective March 17, 2014.

3. On October 16, 2020, Arbitrator Lafferty issued a Supplemental Award

which clarified the actual hourly rate that was to be paid to a Licensed Practical

Nurse as a result of the Consent Award. A copy of the Consent Award and the

Supplemental Award are attached as Appendix "A".

4. On June 17, 2020, the Union filed a grievance against the Employer

claiming it was violating the terms of the predecessor collective agreement

between the Union and the Employer by refusing to apply the 12 percent increase

awarded by Arbitrator Lafferty to the Licensed Practical Nurses it employed. A

copy of grievance P-20-680 is attached as Appendix "B".

5. On July 17, 2020, the Union filed a grievance against the Employer

claiming the Employer was violating the terms of the Collective Agreement with

the Nova Scotia Council of Nursing Unions by failing to pay the Licensed

Practical Nurses it employed at parity with Licensed Practical Nurses at the

former CDHA. A copy of grievance P-20-798 is attached as Appendix "C".

6. Also on July 17, 2020, the Employer sent a letter to the Union denying

grievance P-20-680 because it was filed under the predecessor Collective

Agreement. The letter reserved the right to make "any jurisdictional, time limit or

other preliminary motions" in relation to grievance P-20-680 or any other

grievance filed by the Union on the matter under the current Collective

Agreement. A copy of the letter is attached as Appendix "D".

7. The predecessor Collective Agreement between the Union and the

Employer was for the term of November 1, 2011 until October 31, 2014. Its

financial provisions remained in effect until November 30, 2018 when they were

replaced by the collective agreement between the Employer and the Nova Scotia

Council of Nursing Unions.  

8. At the time the current collective agreement came into effect, employees

classified as LPNs at IWK were paid the same as LPNs at the former CDHA.



9. The predecessor collective agreement contained Memorandum of

Agreement #5 regarding the pay of Licensed Practical Nurses. A copy of

Memorandum of Agreement #5 is attached as Appendix "E".

10. During the round of collective bargaining for the current collective

agreement, the Council of Health Care Unions proposed the following language to

the Nova Scotia Health Authority, which was not part of the Council's proposal to

the IWK:

42.4 LPN Reclassification

Notwithstanding anything in this article, the parties agree to

conclude the current Licensed Practical Nurses (LPN)

classification review and retroactively implement the results, if

any, to all CUPE, NSGEU, NSNU and UNIFOR LPN's on the

effective date of the reclassification. (NEW)

11. The Employers refused to agree to this language and told the Council that

because the LPNs were now in the Nursing bargaining unit, this issue was a

matter for that table.  There was no agreement at any table to extend the results of

the classification review beyond the LPNs employed at the former CDHA.

12. The Council tabled an amendment to its 42.4 proposal that involved both

Employers on July 13, 2017:

42.04 The Council will withdraw this proposal if the parties can

agree on a side letter that stipulates that the current LPN

reclassification will be completed and any resulting increase in pay

will apply to all LPNs employed at the NSH and the IWK

retroactive to the effective date of the reclassification.

        No side letter was concluded.

13. On August 19, 2020, the Government of Nova Scotia announced it would

provide funding to extend the 12 percent increase for Licensed Practical Nurses

awarded in the Consent Award to all Licensed Practical Nurses working for public



sector, healthcare providers, effective, June 11, 2020. A copy of the Government

announcement is attached as Appendix "F".

 

14. IWK advised NSGEU that despite the funding announcement it would not

change the LPN wage rate unless the parties reached an agreement to do so.  On

November 4, 2020 the Union and the Employer executed a Memorandum of

Agreement which is expressly without prejudice.  The Employer only consents to

its admission into evidence for the purpose of establishing its contents and

maintains that the agreement is without prejudice and cannot be used by the union

as support for its grievances.  A copy of the Memorandum of Agreement is

attached as Appendix "G".

15. The parties have agreed that grievances P-20-680 and P-20-798 should be

heard at the same time.

[8] During course of submissions the parties advised that the Classification Review Process

initiated by the LPSs at CDHA in March 2014 (mentioned in paragraph 1 of the Agreed

Statement of Fact) took six years to complete. It was not completed until after the terms and

conditions of the 2011 Collective Agreement expired and were replaced on November 30, 2018.

It was the completion of that review that led to CDHA’s decision (reflected in the Lafferty

awards in 2020) to retroactively increase the wage rates of its LPNs effective March 17, 2014.

[9] I also note that counsel for the Union advised at the hearing that the focus of the Union’s

submissions was on Grievance P-20-680 (“Grievance 680”). That grievance, dated June 17,

2020, was filed almost immediately after the initial Lafferty Award of June 11, 2020, and related

to the 2011 Collective Agreement (that is, the predecessor collective agreement). Grievance P-

20-798 (“Grievance 798”) related to the current collective agreement. Counsel for the Union

advised that the Union’s case stood or fell on Grievance 680 rather than Grievance 798.

[10] The only documents provided to me were those attached as appendices to the agreed

statement of fact. I was not provided with a copy of either the 2011 Collective Agreement or the

one currently in effect.

[11] It is not necessary for our purposes to attach all of the appendices. Those relevant to the

question before me are:



Appendix A - The Consent Award [In Its Entirety]

1. Effective March 17, 2014, all LPNs of the former Capital District

Health Authority and represented by the Union will receive a 12%

increase to their applicable hourly rate. The increase for the period

from March 17, 2014 to June 10, 2020 will not be compounded;

2. Retroactive pay for eligible LPNs will be made in the form of a

lump sum payment of 12% on their earnings for any period of time

from March 17, 2014 to June 10, 2020, during which the LPN

worked at the former CDHA and was represented by the Union;

3. All LPNs who are employees of the Employer as of June 11, 2020,

including those on approved leave, as well as retirees and those

who resigned, are eligible for pay under paragraph 2;

4. In addition, LPNs who have resigned or retired since March 17,

2014 will have thirty (30) days from Monday, June 15, 2020 to

apply to the Employer in writing for retroactive pay under

paragraph 2;

5. The existing job evaluation of the LPN position will not be

amended;

6. The parties agree not to disclose the contents of this award until

noon on Monday, June 15, 2020; and

7. I will remain seized of the matter in the event of any disputes

regarding the implementation of this award.

Appendix A - The Supplemental Award [Relevant Excerpts]

1. On June 11, 2020, I issued the attached Consent Award in which I

remained seized of the matter in the event of any dispute regarding

the implementation of the Consent Award.



2. The parties have identified a dispute regarding the meaning of the

phrase ‘will not be compounded,’ in paragraph 1 of the Consent

Award.

3. The intent of the Award, as agreed by the parties on June 11, 2020,

was that the affected LPNs would receive a 12% increase over their

former wage rate of HTH 133.

4. Moreover, the intent, as agreed by the parties on June 11, 2020,

was that the 12% increase would be effective March 17, 2014, and

that affected LPNs would be entitled to retroactive pay increases

back to that date.

5. The intent, as agreed by the parties on June 11, 2020, was also that,

for each economic increase, this new LPN rate would be 12%

higher than the old HTH 113 rate.

6. Therefore, to remove any confusion regarding the language of the

Consent Award, I hereby order the Consent Award amended as

follows:

a. Delete paragraphs 1 and 2 and replace with the

following:

1. Effective March 17, 2014, all LPNs

of the former Capital District Health

Authority and represented by the

Union will receive a 12% increase to

their applicable hourly rate for all

hours paid as an LPN (represented by

the Union) of the former CDHA

since March 17, 2014;

2. For greater clarity, for example, the

hourly rate for an LPN impacted by

this award at Step 4 of the salary



scale on June 11, 2020 would be

$30,2715. A complete salary scale

back to March 17, 2014 is attached

to this Award;

[balance of supplementary award omitted]

[12] (The parties before me agreed that nothing turned on the fact that these were consent

awards.)

Appendix B - Grievance 680

June 17, 2020

Please be advised by way of this letter, that the Nova Scotia Government &

General Employees Union is hereby filing a Policy Grievance alleging the

Employer has violated Article(s) 2, 5, MOA # 5, and any other relevant Article(s)

of the predecessor Collective Agreement between the Izaak Walton Killam Health

Centre (IWK) and The Nova Scotia Government Employees Union (NSGEU).

Wage rates for Licensed Practical Nurses at the former CDHA have been

increased by 12% as the result of a Consent Award issued by Arbitrator Lorraine

Lafferty. The increase, which settled a job evaluation grievance filed by the

NSGEU under its predecessor Collective Agreement was retroactive to March 17,

2014.

It has come to the Union’s attention that the Employer is denying to match the

12% wage increase and apply language from the impacted predecessor Health

Care Bargaining Unit Collective Agreement (Local 22) which entitles LPNs to the

wage increase retroactive to March 17, 2014.

As redress, the Union is seeking the following:

– A declaration thta the Employer has violated the Collective Agreement;



– That any members negatively affected by the Employer not following the

predecessor Collective Agreement be made whole in terms of any loss wages and

benefits;

– The employer reimburse the Union for the cost of processing this grievance

including all Arbitration costs.

As outlined in the Collective Agreement, the Union would also like to meet with

you regarding this issue. You may contact my secretary ... to assist with

scheduling this meeting.

Appendix E - Memorandum of Agreement #5 - Licensed Practical Nurses

During the term of this collective agreement, LPNs employed at the IWK Health

Centre shall be paid in accordance with the hourly wage rate for their matching

counterparts at the Capital District Health Authority.

Any required rate adjustments shall be effective on the same effective dates as at

the Capital District Health Authority.

[Signatories for the Union and the Employer]

Dated at Halifax, N.S. the 20 day of June, 2013.

Submissions on Behalf of the Union

[13] The Union submitted that there were in essence four questions before me:

a. Can a union file a grievance under an expired collective agreement?

b. Can the obligation of a party pursuant to a collective agreement survive the expiry

of that agreement?

c. Does an arbitrator have the jurisdiction to entertain a grievance that arose out of

an expired collective agreement? and



d. If the arbitrator does have that jurisdiction, can he or she award a remedy for any

breach of that obligation?

[14] The Union submitted that the answer to all four questions was ‘yes.’

[15] The Union’s submissions rested on Grievance 680. It said the other grievance (798) had

been superseded by events and so was no longer relevant. It submitted that the 2011 Collective

Agreement contained what it called a “me too” provision—the MOA.

[16] The Union submitted that the MOA had been triggered by the Supplemental Award of

Arbitrator Lafferty. That award made the 12% wage increase for LPNs employed by the CDHA

retroactive to March 17, 2014. That date fell within the term of the 2011 Collective Agreement.

That in turn triggered the MOA’s requirement that LPNs of the Employer “shall be paid in

accordance with the hourly wage rate for their matching counterparts at the Capital District

Health Authority,” given the statement in the second sentence that “[a]ny required rate

adjustments shall be effective on the same effective dates as at the Capital District Health

Authority.” The Employer’s obligation to pay that increase ran from March 17, 2014 to

November 30, 2018, when the current collective agreement (which lacked a wage parity

provision) came into effect.

[17] The Union submitted that it did not matter that grievance 680 was filed after the 2011

Collective Agreement had expired. It submitted that the law was clear that a right that had

accrued or ‘vested’ under an expired collective agreement could support both a grievance and the

jurisdiction of an arbitrator. In making this submission the Union relied heavily on the decision

of the Supreme Court of Canada in Dayco (Canada) Ltd v. C.A.W. [1993] 2 SCR 230 (“Dayco”).

It noted that the principle in Dayco had been accepted as controlling in awards such as Weston

Bakeries Ltd v. BCT, Local 468 1996 CarswellBC 3017 (Albertini).

[18] The Union also noted that the Classification Review Process which had resulted in the

two Lafferty awards had commenced within the term of the 2011 Collective Agreement. Had it

been resolved prior to the expiry of that agreement there was no question but that the “me too”

provision in the MOA would have been triggered. That being the case, it made no sense—and

was certainly unfair—to deny the same result simply because the six-year review process had not

finished until after the expiry of the 2011 Collective Agreement.



[19] The Union also referenced the awards in NSGEU v. Province of Nova Scotia (Department

of Justice/Corrections) (Ashley, November 18, 2013, unreported) and CUPE, Local 1259 v.

GEM Health Care Group Ltd 2019 CarswellNS 887 (Richardson) with respect to the principles

of collective agreement interpretation.

[20] The Union concluded by urging me to uphold the grievance, to order the implementation

of the 12% wage increase for the period March 17, 2014 to November 30, 2018, and to retain

jurisdiction with respect to the implementation of the remedy.

Submissions on Behalf of the Employer

[21] The Employer submitted that the law was clear that wages were determined at the

bargaining table. Changes to wage rates that had been bargained must themselves be bargained

and agreed. Such changes could not be smuggled in the backdoor by way of retroactive changes

sought to be made after an agreement had been reached.

[22] The Employer agreed with the law laid down in Dayco but did not accept that it applied

on the facts before me. It submitted that the case before me turned on the interpretation of the

MOA. It submitted that a reasonable interpretation of the MOA did not support a conclusion that

an MOA that had expired could be reinvigorated by a later arbitration award. There were

certainly no cases to support that proposition; the Union had provided none.

[23] The Employer agreed that if the 12% increase for LPNs employed by the CDHA had

come into effect prior to the expiry of the 2011 Collective Agreement then the MOA would have

triggered a similar increase for the LPNs of the Employer. But the MOA drafted to have a limited

shelf life. It expired with the 2011 Collective Agreement and was not renewed in the current

agreement.

[24] The Employer submitted that as a matter of interpretation the right to a 12% increase was

contained in the first sentence of the MOA, not the second. In other words, the 12% “me too”

increase for the LPNs of the Employer was triggered only if it happened for LPNs of the CDHA

“during the term of this collective agreement.” The elimination by the MOA of any wage

discrepancy between the two sets of LPNs happened only if that discrepancy occurred during the

term of the 2011 Collective Agreement. On the facts there had been no such discrepancy during



that term. The Employer’s LPNs had been paid at the same rate as the LPNs of the CDHA during

the agreement’s term. Hence there was no breach of the MOA during its term.

[25] The Employer submitted that the second sentence of the MOA could not be read as

creating the right to an increase. It could only be read as meaning that once the right to the 12%

increase had been created for LPNs of the CDHA then it was to be effective for the Employer’s

LPNs on the same date. But since there had been no increase during the term of the Predecessor

Collective Agreement, and hence no discrepancy, then there was nothing to “adjust” during that

term. In other words, since no right to a 12% had arisen or vested during the term of the 2011

Collective Agreement there was no breach of the MOA.

[26] On this point the Employer agreed with the law as stated in Dayco. As it read the

decision, the retirement right in question there had vested during the term of the collective

agreement that had subsequently expired. Dayco had not retroactively created and enforced a

right that had come into existence after the collective agreement had ended.

[27] The Employer also submitted that had the Classification Review Process been completed

prior to the expiry of the Predecessor Collective Agreement the Employer could have taken the

12% increase into consideration during bargaining for the current agreement. To read the MOA

as providing for a retroactive wage increase, after bargaining had completed, would deny the

Employer that chance. It would be to impose a retroactive increase in wages of which it had been

unaware prior to bargaining, and over which it had not had a chance to bargain.

[28] Turning to the question of jurisdiction, the Employer submitted that an arbitrator had no

jurisdiction to hear or consider a grievance that had been filed after a collective agreement had

expired. In making this submission it leaned on the awards in Goodyear Canada Inc v. United

Rubberworkers, Local 232 1980 CarswellOnt 1239 (Picher); Oland Breweries Ltd v United Food

and Commercial Workers International Union (Brewery and Soft Drink Workers, Local 361 –

Vacation Pay Grievance) [2001] NSLAA No. 14 (Veniot); and Halifax Regional School Board v.

NSUPE, Local 2 77 CLAS 33, 2004 CLB 12952 (Ashley). The Employer submitted that since

my appointment had been made during the currency of the current collective agreement I had no

jurisdiction to hear a grievance arising from—and filed with respect to—a collective agreement

that had expired.



[29] The Employer submitted in conclusion that I had the jurisdiction to determine whether or

not I should accept jurisdiction over the grievance; but that if I did decide I had jurisdiction, I

ought to dismiss the grievance because the MOA had not been breached during its term.

Reply on Behalf of the Union

[30] With respect to the question of jurisdiction, the Union submitted that the cases relied

upon by the Employer all related to continuing grievances—that is, particular rights that

continued from one collective agreement to the next. In such cases an arbitrator could only

remedy breaches of that right that occurred during the term of the collective agreement under

which he or she was appointed. A union could not seek to remedy a continuing right that had

been breached under an expired collective agreement by filing a grievance under the current

agreement. The Union also questioned the awards relied upon by the Employer, in part because

of their age; and in part because of peculiarities in their facts.

[31] The Union then spent some time responding to the Employer’s submissions with respect

to the interpretation of the MOA. It submitted that the Employer’s approach—which was to seek

a “trigger point”—had been rejected by the court in Dayco. Moreover and in any event, if the

parties had intended to limit the right to a 12% increase only to those discrepancies that arose

during the term of the MOA, then they would have said “if during the term of this collective

agreement” in the first sentence. But that is not what they said.

[32] Turning to the Employer’s submission that wage increases were a matter for collective

bargaining, the Union argued that the MOA was itself a product of such bargaining. By agreeing

to the MOA the Employer had accepted the risk of a large wage increase during the term of the

Predecessor Collective Agreement. No cap or limit on any such increase had been set in the

MOA. The Employer had committed itself to match any increase in wages that the CDHA had

granted to its LPNs. It could not escape that commitment just because the discrepancy was not

known until after the MOA’s expiry.

Analysis and Award

[33] There are two central questions I have to address. First, do I have jurisdiction to decide

grievance 680. The Union says that I do because grievance involves a right that ‘crystalized’ or



vested during the term of the 2011 Collective Agreement; and that the law recognizes an

arbitrator’s jurisdiction in such cases even though the grievance is filed after the expiry of the

agreement. The Employer says that I do not.

[34] Second, and assuming I have jurisdiction, the question is one of interpretation of the

MOA. Did the Employer agree to match any increase in the wage rates of LPNs that the CDHA

agreed to pay even though such increases were not agreed upon until after the 2011 Collective

Agreement had expired? The Union submits that is what the MOA says; the Employer submits

that it does not.

A: Jurisdiction

[35] In Nova Scotia, as in most if not all provinces with labour relations statutes, there are two

routes to the appointment of an arbitrator where these is a dispute over the interpretation or

application of a collective agreement. One is by consent of the parties. The other, where the

parties cannot agree on an arbitrator, is to ask the Minister of Labour and Workforce

Development (the “MOL”) to appoint one. Either route will establish the arbitrator’s original

jurisdiction to decide, amongst other things, whether the grievance is within his or her

jurisdiction. 

[36] I was not appointed by the MOL Was I then appointed on consent of the parties? I find

that I was, inasmuch as the appointment letter of June 9, 2021 advised me that the parties “have

agreed to you as the arbitrator to determine this grievance.” This is not to say that the Employer

gave up its right to argue—as it did—that the grievance could not be arbitrated because there had

been no breach of the collective agreement prior to its expiry; or that the fact that it had expired

was sufficient to preclude arbitration. But it is to say that I did and do have the jurisdiction to

decide on my jurisdiction and to decide whether the grievance is arbitrable.

[37] Does the fact that the grievance before me was filed after the expiry of the collective

agreement to which it relates mean that it falls outside my jurisdiction to hear and determine it?

[38] This question was discussed in Genstar Chemical Limited v I.C.W., Local 721 1978

CarswellOnt 111, [1978] OLRB Rep 835 (“Genstar”). At its narrowest the question the Ontario

Labour Relations Board had to decide was whether the MOL had the authority to appoint an



arbitrator in a case where a grievance with respect to rights under a collective agreement was

filed after that agreement had expired.

[39] The question arose out of the following facts. The union was a party to a collective

agreement with the employer Genstar Chemical. On April 21, 1977 another union filed an

application to displace the union. The application was successful; the new union became the

recognized bargaining agent; and the collective agreement with the union terminated

automatically. During the currency of the collective agreement the employer had stopped

remitting union dues to the union. It proposed instead to remit the dues which it had been holding

to the new union. The union filed a grievance. It appears (though not entirely clear) that the

employer had refused to consent to the appointment of an arbitrator on the ground that the

termination of the collective agreement meant that there was no basis for invoking the grievance

procedure—and hence nothing to trigger the MOL’s ability to appoint an arbitrator.

[40] The Board in Genstar decided that the MOL did have such authority. It rested its decision

on what was then s.37(1) of the Labour Relations Act:

37(1) Every collective agreement shall provide for the final and binding

settlement by arbitration, without stoppage of work, of all differences

between the parties arising from the interpretation, application,

administration or alleged violation of the agreement, including any

question as to whether a matter is arbitrable.

[41] The Board reasoned that there was a difference between the parties that arose from a

collective agreement. The fact that the grievance was filed after the agreement expired did not

negate that fact. The Board was not persuaded “that the legislative policy set out in section 37

was intended to be limited by reference to the time at which the grievance was filed:” para.8. The

fact then that a grievance was filed late (which might, for example, be a ground for deciding not

the arbitrate a grievance) “cannot preclude the establishment of an arbitration board to deal with

a grievance arising during the term of a collective agreement.,”

[42] The Board discussed at para.9 to a number of other decisions where arbitration and labour

relation boards had determined that a grievance filed after the expiry of a collective agreement

could be arbitrated, often on the ground that the specific right involved had “crystallized” before

the expiry of that agreement. It then returned to its view of the intent and purpose of c.37. It

stated at para.10 that in its view



“rights which accrue to a party during the life of a collective

agreement are in the nature of vested rights which are not

automatically extinguished by the termination or expiry of the

collective agreement under which they arose. To hold otherwise

would be to, in effect, give both employers and unions a license to

violate the terms of collective agreements in the period

immediately preceding their expiration.”

[43] The Board concluded at para.11 that notwithstanding the employer’s refusal to agree to

the appointment of an arbitrator triggered the MOL’s authority to appoint one, even though the

grievance had been filed after the expiry of the agreement.

[44] This conclusion was not challenged in any way in Goodyear Canada Inc v. URW, Local

232 1980 CarswellOnt 1239, 28 LAC (2d) 196 (Picher) (“Goodyear”). The case involved an

alleged breach of three successive collective agreements. A Board of Arbitration was appointed

pursuant to the current agreement (and not by appointment of the Minister of Labour), but not

pursuant to the two previous ones, since the employer had objected that there was no jurisdiction

to hear grievances stemming from alleged breaches of an expired collective agreement. The

Board concluded that in the fact of the employer’s refusal to consent to its appointment, and in

the absence of a consequent appointment by the MOL, it had no jurisdiction to hear a grievance

with respect to the two expired collective agreements.

[45] As I read the decision it stands only for the proposition that there are only two ways to

constitute (that is, appoint) an arbitrator: by consent of the parties; or, where there is no consent,

by referral to the MOL who will then appoint an arbitrator. Nothing in the award says that a

grievance filed after the expiry of a collective agreement could not be arbitrated—or that the

expiration of that agreement negated a grievance relating to rights that had accrued prior to that

expiry. The Board made this conclusion clear at para.16:

“In our view the foregoing passage [from Genstar] correctly states

the law, reflecting as they do the fundamental principle that a board

of arbitration can have no jurisdiction beyond the collective

agreement under which it is constituted. That conclusion would

dispose of the first two issues raised before us. Any grievances that

arose under the 1971 collective agreement and the 1974 collective



agreement may find their way before a board of arbitration either

by the agreement of the parties or by an order of the Minister. In

view of the company’s refusal to consent to the constitution of this

Board to hear these grievances, however, we much conclude that

they are not properly before this Board, constituted as it is only

under the 1977 collective agreement.” (Emphasis in original)

[46] Note that the Board did not deny the ability to hear a grievance relating to an expired

collective agreement. Indeed, it expressly refused to rule on that question “since that question

could in due course, come before separately constituted boards of arbitration:” para.22. What the

Board determined only was its ability to do so where neither of the two methods of appointment

had been followed.

[47] Then there is the decision of the Supreme Court of Canada in Dayco. The decision is long

and erudite. In essence though the right to certain insurance benefits for retirees had been

established during the currency of a collective agreement. The factory was later shut down. The

employer and the union negotiated a shut down agreement under which insurance benefits for

active employees would be discontinued six months after the factory closed. There was no

mention of the retirees’ benefits. The collective agreement was then formally terminated.

[48] Two days later the employer informed the retirees that their insurance benefits would be

terminated. The union then lodged a grievance on behalf of the retirees. The employer refused to

recognize the grievance because there was no collective agreement as of the date the grievance

was filed. An arbitrator was appointed. At the hearing the employer renewed its objection,

arguing that he had no jurisdiction because the collective agreement had ended. The arbitrator

found that he did have jurisdiction. That decision was taken to judicial review. The award was set

aside by the Ontario Supreme Court (Divisional Court), but restored on further appeal to the

Ontario Court of Appeal. The matter then went on appeal to the Supreme Court of Canada.

[49] At the appeal the employer argued that because the breach occurred after the collective

agreement had been terminated it could not be grieved. The union, on the other hand, argued that

what mattered was when the right in issue—not its breach—accrued. If the right accrued during

the currency of the collective agreement then its breach after the agreement expired could still be

the subject of a grievance. Mr Justice LaForest for the court ruled that the union’s approach “is

the only feasible means of determining an arbitrator’s jurisdiction:” para.51. In coming to this

conclusion LaForest, J approved the approach in Genstar, saying at para.56 that enforcement of a



right established in a contract could be enforced after the contract’s expiry. As he noted, “[w]hat

is at issue in these cases is exactly that—the enforcement of the collective agreement to rectify

damage appearing after the expiration of the agreement.”

[50] Mr Justice LaForest noted the general view in labour arbitration that every collective

agreement represented “a fresh start, revoking the agreement that came before:” para.47. He did

not doubt that view, but noted that it “must be restricted to the content of the prospective

relationship between the parties:” para.47. As he noted,

“The new agreement ‘displaces’ the old one, which is no longer in

force. But this is with respect to the current employment

relationship, and says nothing about the previously accrued rights

of the parties. ... Any other conclusion would render meaningless a

wide range of promises to employees that might extent beyond the

expiration of a collective agreement. In addition to unpaid wages

and retirement benefits, disability benefits owing to former

employees and pension benefits to retired workers would also be

placed in jeopardy:” para.47.

[51] It would appear then that, at least on the strength of Dayco, if not indeed of the earlier

decisions in Goodyear and Genstar, that an arbitrator does have jurisdiction to determine

a. whether a right accrued or vested under a collective agreement that has since

expired, even though the grievance alleging the breach of such a right is filed after

that expiry, and, perforce,

b. to forge a remedy in the event there was such a right and it was breached.

[52] With respect to the two awards relied upon by the Employer to the contrary, I note as

follows.

[53] In Oland Breweries Ltd v. United Food and Commercial Workers International Union

(Brewery and Soft Drink Workers, Local 361) [2001] NSLAA No. 14 (Veniot) the grievance,

filed under an existing collective agreement, related to vacation pay said to be payable under a

clause that appeared in both the current agreement and two preceding (and since expired)

collective agreements. The employer had agreed to the arbitrator’s appointment insofar as the



grievance related to the current agreement, but not to his appointment (or jurisdiction) insofar as

it related to the two previous agreements. In dealing with this objection Arbitrator Veniot

expressly accepted the analysis in Dayco. He agreed that the mere fact that a collective agreement

had expired was no bar to an arbitrator’s jurisdiction to determine a grievance once that

jurisdiction had been established: see para.87. However, the employer had not agreed to his

appointment insofar as the earlier two agreements were concerned. That being the case the only

way an arbitrator could gain jurisdiction to hear a grievance relating to the two expired collective

agreements was via an appointment by the MOL: para.91. Since that had not happened Arbitrator

Veniot concluded he had no jurisdiction to hear that part of the grievance dealing with the two

earlier collective agreements. In reaching that conclusion Arbitrator Veniot followed the

reasoning in Goodyear: see para.102.

[54] By way of summary up to this point, the consensus of arbitrators appears to be that they

draw their jurisdiction from either the consent of the parties to a collective agreement, or by

appointment by the MOL pursuant to statute. Arbitrators cannot assume jurisdiction over a

grievance simply because one party would like them to hear it. Hence the very narrow question

addressed in Oland Breweries, as in Goodyear, was whether an arbitrator whose selection has not

been agreed to by the parties, and who had not been appointed by the MOL, had any jurisdiction.

The answer in both was ‘no.’ If, on the other hand, the parties had consented, or the MOL had

appointed an arbitrator, then he or she had jurisdiction to hear a grievance with respect to an

alleged right that was said to have vested in an expired collective agreement. The question—and

its answer—would be the same where there were multiple grievances, one under an existing

collective agreement and another arising from an expired collective agreement. In such a case an

arbitrator appointed on consent for the former grievance could conclude—as was the case in both

Goodyear and Oland Breweries—that they lacked jurisdiction to hear the latter absent consent

and absent appointment by the MOL.

[55] But the situation in those two cases is not the one before me. I here deal with only one

grievance—and the parties have consented to my appointment to answer that question (as well, if

appropriate, the merits of the grievance itself).

[56] Finally there is the decision of Arbitrator Ashley in Halifax Regional School Board v.

NSUPE, Local 2 77 CLAS 33, 2004 CLB 12952.

[57] The factual background is a bit complicated. There were three previous collective

agreements between the union and three separate school boards. The school boards were



amalgamated and a new collective agreement was entered into between the new amalgamated

employer and the union. The union filed a grievance relating to vacation accrual provisions in the

three previous (and since expired) agreements as well as the current one. The employer objected

on the ground inter alia that there was no jurisdiction to hear a grievance pertaining to an expired

collective agreement.

[58] The background to Arbitrator Ashley’s appointment was similarly complicated—and

unclear. The union filed its grievance. It then proposed an arbitrator. The employer did not

respond. The union then made a request to the MOL to appoint an arbitrator. It is not clear

whether the MOL did appoint one. The fact that the employer “proposed another arbitrator”

suggests either that a consensual appointment may have been made, but or that the parties

reverted to a different approach, inasmuch as “a consensual arbitrator was appointed:” para.26.

[59] The employer maintained its objection to Arbitrator Ashley’s jurisdiction with respect to

the former collective agreements. The union argued that the employer “by consenting to the

appointment of an arbitration in relation to a grievance which deals explicitly with prior

collective agreements has agreed to my jurisdiction to apply those prior collective agreements:”

para.27.

[60] Arbitrator Ashley reviewed the decisions in Dayco, Olands Breweries and Goodyear. She

reasoned that Dayco did not apply because the only collective agreement before the court there

was the expired one. There was no current (i.e. succeeding) collective agreement. Hence the

arbitrator in Dayco had been (as she read it) appointed under a collective agreement, albeit one

that had been terminated: see paras.32 and 38. She did not agree that an appointment by the MOL

could answer an objection as to jurisdiction with respect to an expired collective agreement,

reasoning that even if the MOL had appointed an arbitrator “the jurisdictional issue would likely

still have been raised:” see para.29. She was then moved to the following conclusion at para.41:

“I find that the grievance discloses no breach of the current

collective agreement, the agreement under which I was appointed.

Further, I conclude that I have no jurisdiction over the prior

collective agreements between the parties or their predecessors. In

my view there is nothing in the current collective agreement tht

would contemplate that situation. Nor am I satisfied that the parties

consent to my jurisdiction over prior agreements.”



[61] She accordingly allowed the employer’s objection as to jurisdiction: para.44.

[62] Notwithstanding the Employer’s able submissions on this point I was not persuaded that

Arbitrator Ashley’s decision was contrary to the reasoning in Genstar, Dayco, Goodyear and

Oland Breweries. I read her decision as affirming the principle that the manner of appointment is

of crucial importance in cases involving grievances alleging breaches of rights in expired

collective agreements. Since the parties had not consented to Arbitrator Ashley’s jurisdiction

over prior agreements, and since she had not been appointed by the MOL, she lacked jurisdiction

to deal with that part of the grievance. The fact that the grievance may have been drafted as a

portmanteau to cover both current and past alleged breaches did not, in the absent of consent,

extend jurisdiction to the past breaches.

[63] In summary then, and while perhaps unfortunately technical, I think all these cases come

down to the following:

a. The fact that a grievance relates to an alleged right in a previous collective

agreement that has expired does not in and of itself constitute a bar to the

jurisdiction of an arbitrator who is properly appointed: Dayco; Genstar;

b. Where a grievance arises from an expired collective agreement, an arbitrator is

properly appointed (that is, has jurisdiction) where he or she

i. is appointed by consent of the parties or, absent such consent,

ii. is appointed by the MOL under (in the case of Nova Scotia) the provisions

of s.42(2) of the Trade Union Act;

c. Where a single grievance references breaches in both current and expired

collective agreements, the consent to appointment of the parties with respect to

that part of the grievance dealing with the current collective agreement is not in

and of itself sufficient to feed his or her jurisdiction with respect to that part of the

grievance dealing with the expired agreements—the parties must also consent to

the arbitrator’s jurisdiction over the latter;

d. Similarly, where there are multiple grievances, one with respect to the current

agreement and others with respect to expired agreements, consent to the



appointment of an arbitrator to deal with the first does not in and of itself extend

to the latter—and where there is no consent, resort must be had to the MOL;

e. The appointment of an arbitrator by either manner does not deny a party the right

to object that the arbitrator lacks—or should not assume—jurisdiction to hear the

grievance. In other words, the arbitrator has the jurisdiction to decide whether he

or she has or should exercise jurisdiction over the particular grievance and

f. The task of the arbitrator in such a case is to determine whether the right that was

alleged to have existed in the expired agreement had “vested” or “crystallized”

during the term of the agreement. If it had then the arbitrator had the jurisdiction

to remedy any breach of that right, subject to any subsequent agreement of the

parties that might have limited, amended or ended that right: Re Weston Bakeries

Ltd and Bakery, Confectionary and Tobacco Workers International Union, Local

468 1996 CarswellBC 3017 (Albertini) at paras.33-34; and see the discussion in

Mitchnick and Etherington, Labour Arbitration in Canada (3rd edition, Toronto,

2018) at section 2.1.

[64] I am accordingly satisfied on the facts (being both the formal letter of appointment and

the agreement of counsel for the Employer) that I was appointed by consent of the parties to

determine Grievance 680 relating to the 2011 Collective Agreement, and that I accordingly have

the jurisdiction to decide the question of whether the MOA created the right to a retroactive wage

increase that the Union alleges it does.

B: Is There a Right to a Retroactive 12% Increase in Pay

[65] I agree with the submissions of both parties that the question before me is essentially one

of interpretation. I also agree that when interpreting a collective agreement I cannot add to,

amend or change the words used by the parties. I must use the ordinary, everyday meaning of

those words unless to do so would lead to an absurd result, or unless the agreement has defined

them in a particular way. And I must interpret them in the context of the overall agreement.

[66] In this case, and notwithstanding the wording of Grievance 680, I have only the MOA. I

do not have any context that might otherwise have been provided by the 2011 Collective



Agreement. The parties made no reference to any provisions in the agreement other than the

MOA itself. I accordingly interpret the MOA as a stand alone document.

[67] For convenience I repeat the MOA here:

During the term of this collective agreement, LPNs employed at

the IWK Health Centre shall be paid in accordance with the hourly

wage rate for their matching counterparts at the Capital District

Health Authority.

Any required rate adjustments shall be effective on the same

effective dates as at the Capital District Health Authority.

[68] The question here is what right, if any, vested in the Employer’s LPNs pursuant to the

MOA. Was it, as the Union contends, to have any retroactive increase in wage rates for CDHA

LPNs with an effective date during the term of the 2011 Collective Agreement (that is, between

November 1, 2011 and November 30, 2018) applied to them regardless of when the CDHA

decided to grant that pay raise? In other words, did the MOA represent an agreement that the

obligation to match wage rates for that period was triggered regardless of when the CDHA made

its decision to pay a 12% wage hike to its LPNs, so long as the effective date of the CDHA

increase fell within term of the 2011 Collective Agreement? Or, as the Employer contends, did

the MOA mean that the wage rates of the Employer’s LPNs were to match any increase in those

of the CDHA LPNs only where any resulting discrepancy that was to be adjusted happened

during the term of the 2011 Collective Agreement?

[69] I start with the second sentence, which is said by the Union to create the retroactively for

which it contends. The difficulty here is that reading the sentence one is forced to ask what are

the “required rate adjustments” to which it refers? The answer on its face is that they are the rate

adjustments the Employer is required by the first sentence to make to the wage rates of its LPNs

in order to match those of the  CDHA’s LPNs. The second sentence clarifies that in the event of a

CDHA wage rate increase the “adjustment” by the Employer would be made as of the effective

date of the CDHA increase, not the date the CDHA decided to grant the increase. But the second

sentence does not in and of itself say anything about when or how the right to a matching wage

rate arises. For that one must turn to the first sentence.



[70] What does the first sentence say? It says that the Employer’s LPNs have a right to be paid

at the same rate as those employed by the CDHA “during the term of this collective agreement.”

That in my view is the right which vested. But it is a right that exists only “during the term of this

collective agreement.” That phrase is important. It imposes a time limit on the existence of the

right. The parties could have said simply that “LPNs employed by the IWK Health Centre shall

be paid in accordance with the hourly wage rate for their matching counterparts at the Capital

District Health Authority.” Had they done so the Union’s submission might have been stronger.

But they did not. They instead limited the existence of the substantive right to “the term of this

collective agreement.” The parties agreed that the right to a matching wage rate, retroactive to the

effective date of any CDHA increase, existed only “during the term of this collective agreement.”

That term ended on November 30, 2018. Hence the right was no longer in existence when the

Lafferty Award and Supplementary Award were released in 2020. And because the right had

expired according to its terms there was no breach when the CDHA (or its predecessor) agreed in

the Lafferty awards in 2020 to grant its LPNs a pay increate retroactive to March 17, 2014.

[71] In saying this I note the Union’s submission that if the parties had intended to limit the

right to a 12% increase only during the term of the MOA, then they would have said “if during

the term of this collective agreement” in the first sentence. The difficulty with that objection is

that adding “if” to the phrase does not actually result in a limit—in fact it makes the sentence’s

meaning unclear:

“If during the term of this collective agreement, LPNs employed at

the IWK Health Centre shall be paid in accordance with the hourly

wage rate for their matching counterparts at the Capital District

Health Authority.”

[72] I note too the Union’s submission that it was unfair to deny the Employer’s LPNs the

increase they would have obtained under the MOA had the CDHA classification review process

been completed prior to November 30, 2018. The difficulty with this submission is, first, that it

ignores the point that the MOA represents the negotiated agreement of the parties. The fact that

the agreement did not extend to a particular fact scenario does not make the agreement or the

result unfair. Second, the Employer was not a party to the CDHA agreement. There was no

evidence before me to suggest that the Employer had any role to play in the classification review

process; nothing to suggest its actions contributed in any way to any delay. It would be equally

unfair then to burden the Employer with a retroactive wage increase to which it had not agreed




