
 
 

 
 

Special Education Students: Do Not Rush to a Hasty Decision  

 

Voting to shut down the school district in response to the COVID-19 Coronavirus 

(“Coronavirus”) is only the first of many complex decisions. The Planning for Instructional 

Continuity During High Absenteeism and School Closures posted to TEA’s website on March 12, 

2020, and TEA’s March 13, 2020, Questions and Answers on Providing Services to Children with 

Disabilities During the Coronavirus Disease 2019 Outbreak do not provide any specific guidance 

or resource recommendations for providing education to special education students during a 

Coronavirus school closure. TEA does remind school districts that “Schools are required to 

provide a free and appropriate public education (FAPE) to all students in the district or school 

who receive special education and related services.” Second, the Guidance warns that “Schools 

that close campuses and establish virtual learning environments or other alternative educational 

delivery methods, must ensure that planning addresses the provision of all services required in 

each student’s Individualized Education Program (IEP), including both instructional and related 

services. TEA will provide further guidance as it becomes available.”   

 

For the first time in more than a decade, the World Health Organization has declared a 

global pandemic as the Coronavirus rapidly spreads across the world. Until further guidance is 

available from TEA, it is imperative that school districts understand their legal obligations to 

special education students during this time of crisis.   

 

  



IDEA, Section 504, and Title II of the ADA Obligations  

Every situation is different, but generally, there are two primary legal questions that the 

school district must consider as it pertains to special education students when closing the school 

district. First, will closing the school discriminate against students with disabilities? Under Section 

504 and the ADA, the needs of students with disabilities must be met as adequately as the needs 

of their non-disabled peers are met.   

 

The second question is whether the decision to close the school will deny special education 

students a free appropriate public education (“FAPE”). School districts must ensure that, to the 

greatest extent possible, each student with a disability can be provided the special education and 

related services identified in the student’s IEP or Section 504 plan.   

 

We move from general legal concepts and questions to complicated legal situations when 

school districts decide to close in response to Coronavirus.   

  

Considering Your Options  

If your school district elects to close and decides to provide educational services to the 

general student population, Section 504 and the ADA require that the school district meet the needs 

of the disabled students as adequately as the needs of their non-disabled peers. The concept of 

equality becomes convoluted when considering the needs of every special education and Section 

504 student in the district. For example, if you are offering online, video, or take-home assignments 

to your general student population, will the needs of all special education students be met as 

adequately as their non-disabled peers using those modalities? Equality in that hypothetical 

scenario is unlikely.   

 

If you offer additional supports to the special education and Section 504 students during 

the closure, the question will be whether to the greatest extent possible, every student with a 

disability was provided the special education and related services identified in the student’s IEP or 

Section 504 plan? Consider your ability to provide programs such as inclusion support, placement 

in behavior classrooms, and one-to-one aide support. Again, in this hypothetical scenario, it is 

unlikely that a school district can meet its legal obligation.   

  

Extend the School Year  

It is imperative that school districts carefully consider their ability to provide to the greatest 

extent possible the special education and related services offered in the student’s IEP. The 

questions as to whether the school districts offered a FAPE to each student will not be determined 

until after the fact, likely through a due process hearing, federal discrimination claim, or class 

action litigation. Considering the circumstances, it may be reasonable and highly advisable for 



school districts to extend the school year by a specific number of days or weeks to compensate for 

the Coronavirus related closure rather than expose students to potential violations of their federal 

rights to special education. Extending the school year should allow schools to obtain their ADA 

and other funding without the exposure to numerous claims of discrimination or denials of FAPE.  

  

Compensatory Education  

It is imperative that school districts are cognizant of the fact that offering compensatory 

education does not prevent a parent from filing for due process or federal discrimination against 

the school district, nor does it prevent third party agencies from filing a class action against the 

school district. If the school district elects to close and decides to provide educational services to 

students, we offer the following recommendations.   

 

1. Upon the reopening of the school district, each campus should schedule and conduct an 

ARD or Section 504 meeting for each special education student to determine if any 

compensatory services are warranted.  

 

2. For students who require compensatory services, the school district should consider adding 

time to the 2020 Extended School Year (“ESY”) to expedite the provision of compensatory 

services, as appropriate. For example, a school district that has a 4-day a week ESY 

program may wish to change the 2020 ESY to a 5-day program to provide additional time 

for programming and services.  

 

3. For complicated situations, the school district may wish to consider providing 

compensatory services though an MOU with an outside agency or on a reimbursement 

model with the parents.   

 

This pandemic remains a fluid situation, and these general discussions within this article cannot 

serve as a substitute for individual legal advice. It is prudent that school districts understand all 

potential legal implications. PTY attorneys will be available during this pandemic 24 hours a 

day, seven days a week to answer your legal questions and provide guidance.  

Call us at (512) 494-1177. 


