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RECOMMENDATION AND REPORT TO THE 

ASSEMBLY OF THE YOUNG LAWYERS DIVISION 
 
 

WHEREAS, the American Bar Association’s First Goal is to serve its members by providing 

benefits, programs and services that promote members’ professional growth and quality of life 

(AM. BAR ASS’N., ABA Mission and Goals, http://www.americanbar.org/about_the_aba/aba-

mission-goals.html); and 

 

WHEREAS, the American Bar Association’s Third Goal is to eliminate bias and enhance diversity 

and advancement by eliminating bias in the legal profession and promoting full and equal 

participation in the legal profession by all persons (Id.); and 

 

WHEREAS, the promotion of family involvement and work-life balance is integral to the health 

and wellbeing of lawyers during this time when courts do not uniformly grant continuances for 

parental leave to young lawyers; and 

 

WHEREAS, when it comes to trial experience, women lawyers especially are at a disadvantage if 

they start families; they are encouraged to pass trials to male partners; partner tracks are delayed 

or derailed; and many are set on a trajectory to exit the profession; and 

 

WHEREAS, parental leave issues have a direct impact on retention and achievement of young 

lawyers, which are concerns that affect the future of the legal profession; and 
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WHEREAS, it is urgent that lawyers struggling with requests for continuances due to parental 

leave are able to gain access to the time they need to partake in these monumental life experiences 

while still fulfilling their obligations to their employers and clients; 

 

NOW, THEREFORE, BE IT RESOLVED that the American Bar Association Young Lawyers 

Division urges each jurisdiction to make this resolution, Promoting Full and Equal Opportunity 

and Participation in the Legal Profession and the Justice System through the Adoption of the 

Parental Leave Rule, with the proposed language: 

 

A motion for continuance based on parental leave of the lead attorney in the case shall be 

granted if made within a reasonable time after learning the basis for the continuance unless 

substantial prejudice to the opposing party is shown. Three months shall be the presumptive 

length of a continuance granted for parental leave absent good cause for a longer time. If the 

court denies the requested continuance, the court shall state on the record the specific 

grounds for denial. 

 

If the motion for continuance is challenged by an opposing party proffering a basis for a 

claim of substantial prejudice, the attorney seeking the continuance shall have the burden of 

demonstrating the lack of substantial prejudice to the opposing party. 

 

REPORT 

 

This resolution promotes young lawyers in our profession, as well as a more balanced lifestyle for 

working men and women lawyers with families. It is well known that lawyers are not encouraged 

to take parental leave. The anecdotal evidence from our constituents, and likely yours, indicates 

that many firms do not fully support parental leave. More troubling, lawyers report that courts do 

not uniformly grant continuances for parental leave to young lawyers. And when it comes to trial 

experience, women lawyers especially are at a disadvantage if they start families; they are 

encouraged to pass trials to male partners, partner tracks are delayed or derailed, and many are set 

on a trajectory to exit the profession. That must change. 

  

We have therefore proposed a reasonable resolution that puts the burden on lead trial counsel to 

move for a continuance within a reasonable amount of time of his or her trial, which shall be 

granted, unless substantial prejudice to the opposing party is shown. It’s a common-sense rule that 

protects the parties, the case, and the lawyers.  This resolution and information contained within 

this report originated with the Florida Bar Special Committee on Parental Leave on Court Actions 

and is a summary of the more detailed Final Report and Recommendations dated January 27, 2017. 

 

CURRENT CONTINUANCE STANDARD UNDER FLORIDA LAW 

 

a. Standard 

 

Florida Rule of Civil Procedure Rule 1.460 states: "A motion for continuance shall be in writing 

unless made at trial and, except for good cause shown, shall be signed by the party requesting the 

continuance. The motion shall state all of the facts that the movant contends entitle the movant to 
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a continuance. If a continuance is sought on the grounds of nonavailability of a witness, the motion 

must show when it is believed the witness will be available." 

 

Florida Rules of Judicial Administration Rule 2.545(e) provides: "All judges shall apply a firm 

continuance policy. Continuances should be few, good cause should be required, and all requests 

should be heard and resolved by a judge. All motions for continuance shall be in writing unless 

made at a trial and, except for good cause shown, shall be signed by the party requesting the 

continuance. All motions for continuance in priority cases shall clearly identify such priority status 

and explain what effect the motion will have on the progress of the case." 

 

The plain language of these rules discourages the court from granting continuances, though the 

rules create a truly discretionary standard for the court: "A ruling on a motion for continuance is 

treated with a relatively high degree of deference, even among other kinds of discretionary 

decisions.” Yaris v. Hartley, 128 So. 3d 825, 827-28 (Fla. 4th DCA 2013) (citing Shands Teaching 

Hosp. & Clinics, Inc. v. Dunn, 977 So. 2d 594, 599 (Fla. 1st DCA 2007)) A trial court’s decision 

will be reversed only upon a clear showing of a palpable abuse of judicial discretion. Id.; see also 

Edwards v. Pratt, 335 So. 2d 597, 598 (Fla. 3d DCA 1976). 

 

b. Factors 

 

Although the applicable Florida standard is discretionary in nature, there exist factors that the court 

should consider when ruling upon a continuance motion. These factors include: 1) whether the 

denial of the continuance creates an injustice for the movant; 2) whether the cause of the request 

for continuance was unforeseeable and not the result of dilatory practices; and 3) whether the 

opposing party would suffer any prejudice or inconvenience as a result of a continuance.  Yaris, 

128 So. 3d at 828 (citing Fleming v. Fleming, 710 So. 2d 601, 603 (Fla. 4th DCA 1998)). There is 

no presumption in favor of the moving party. See Stern v. Four Freedom Nat. Medical Services, 

Co., 417 So. 2d 1085, 1086 (Fla. 3d DCA 1982). 

 

c. Other Considerations 

 

–Right to Counsel 

 

Additional factors may be considered when ruling upon a motion for continuance due to the mental 

or physical condition of counsel. Myers v. Siegel, 920 So. 2d 1241, 1243 (Fla. 5th DCA 2006).  

These factors include: 1) the length of the requested continuance; 2) whether the counsel who 

becomes unavailable for trial has associates adequately prepared to try the case; 3) whether other 

continuances have been requested and granted; 4) the inconvenience to all involved in the trial; 

and 5) any other unique circumstances. 

 

–Absence of a Witness 

 

In addition to the requirements of Rule 1.460, a party seeking a motion for continuance due to the 

absence of a witness must show: 1) prior due diligence to obtain the witness’s presence; 2) that 

substantially favorable testimony would have been forthcoming; 3) that the witness was available 

and willing to testify; and 4) that the denial of the continuance would cause material prejudice.  
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Fisher v. Perez, 947 So. 2d 648, 650 (Fla. 3d DCA 2007) (quoting Geraldis v. State, 674 So 2d 

96, 99 (Fla. 1996)). 

 

Conclusion of Discussion of Florida Law 

 

A truly discretionary standard is applied to motions for continuance. Although cases identify 

various factors that the court may consider when ruling upon such a motion, the court is free to 

adopt its own requirements for continuance motions.  

 

ANALYSIS OF SAMPLE OF FOREIGN STATE RULES 

 

We examined rules of court in a sampling of the more populous states Illinois, Massachusetts, New 

Jersey, New York, Ohio, and Texas – to determine whether any of these states have a rule or rules 

addressing the granting of continuances for parental leave. That review did not reveal, nor have 

we been made aware of any such rules. Notably, not all of the states surveyed had rules expressly 

addressing continuances. In those that did, the rules focused on issues such as preservation of 

witness testimony, attorney scheduling conflicts resulting from other proceedings, and the right to 

speedy trial in criminal cases. 

 

FEDERAL COURT RULES RELEVANT TO THE TOPIC 

 

Of the ninety-four federal district courts, none has a local rule specifically addressing continuances 

based on parental leave. Many have local rules regarding continuances that generally impose a 

“good cause” standard, and sometimes include a requirement that the moving party have been 

informed of the request for continuance and have agreed to it. See, e.g. M.D. Fla. Local Rule 3.09.  

 

IMPACTS ON PARTIES, OTHER COUNSEL 

 

A continuance granted under any circumstances has the potential to harm the litigation position of 

any party involved including the party requesting such a continuance. However, the litigation 

position of a party opposing such a continuance, it stands to reason, is likely the most vulnerable 

to harm. An unexpected delay for any party in the trial of a case could, among numerous other 

consequences: render lay or expert witnesses unavailable (or more expensive); impact limitations 

periods and related litigation pending in other jurisdictions; heighten the potential for assertions 

that evidence has been spoliated; add to legal fees for the parties as attorneys would necessarily be 

required for representation for a longer period of time; and, in many civil contexts, add daily to a 

financial injury being suffered by a party which may not be compensable retroactively. Clearly, 

continuances in the criminal context will ultimately impact the accused who may remain 

incarcerated longer, as well as the public, which deserves the justice resulting only from 

disposition of the case. 

 

Any continuance of a matter will likely have some type of financial effect on one or all of the 

parties. However, if the current law in Florida is to control, it is reasonable to assume these 

financial effects will be considered and weighed within the present rubric of “prejudice or 

inconvenience as a result of a continuance” and the “inconvenience to all involved in the trial.” 
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The committee makes clear that its ultimate recommendation with respect to a rule dedicated to 

the family leave needs of trial counsel is made against the fundamental rule that an attorney’s client 

— the actual litigant, or party to a case — is the entity whose interests should be served justly 

above all others through legal process. Thus, absent extraordinary circumstances, the committee 

believes that client opposition to a lawyer’s motion to continue a matter should defeat any such 

request. While client-opposed continuance motions could implicate certain ethical duties, those 

questions are beyond the consideration of the proposed procedural rule. 

 

Presently, the existing rules on continuances do not address whether the interests of nonparties to 

a court action should be considered when ruling on motions for continuances. The committee 

believes that any overriding concerns brought to the court by non-parties to the litigation as to 

parental leave continuance motions should again be weighed by the court under the same current 

standard of “inconvenience to all involved in the trial.” 

 

The proposed rule addressing continuances based on parental leave does not appear to impose any 

liability to the Florida Bar or the State of Florida so long as the officers of either were acting within 

the scope of their official duties when enacting such a rule. See Mueller v. The Florida Bar, 390 

So. 2d 449 (Fla. 4th DCA 1980); see also League of Women Voters of Florida v. Florida House 

of Representatives, 132 So. 3d 135 (Fla. 2013). 

 

ANECDOTAL EVIDENCE 

 

Below is a compilation of the most relevant, recent examples provided by Florida attorneys: 

 

• I am a partner at a law firm and was lead trial counsel on a case in south Florida. I learned that I 

was pregnant in October 2013 and that I would be due in July 2014. In January, the judge granted 

opposing counsel a continuance. In April, opposing counsel requested another continuance 

which, if granted, would mean a trial period in July. The client made it clear that she wanted me 

to continue to represent her and as such, wanted me to object to the granting of the April 

continuance. (I will note that opposing counsel had been dragging his feet in this case.) At the 

hearing on the Motion for Continuance, I objected to the granting of the motion and stated that 

if the judge was inclined to grant it that the trial period be set for October, after my return from 

maternity leave. The judge was very annoyed at how this all affected his trial docket, stood up, 

stated that he needed to “calm down” and left the bench. He added, “How do I know you aren’t 

going to come back from maternity leave and get pregnant again and we are never going to try 

this case?” And then, “I don’t understand why you can’t assign this case to someone else.” The 

judge ultimately granted opposing counsel’s continuance in April and left the trial date open. At 

the end of June, opposing counsel set the deposition of the most important witness in the case in 

another city. I objected because at that point my doctor will not let me fly. The judge ruled that 

the deposition will go forward and that I could participate by phone putting my client at a 

significant disadvantage. 

 

• I was about 5 months pregnant in December 1989 and was definitely showing. I had a case set 

for trial after my due date, during the time that I would be taking maternity leave. I filed a motion 

to move up the trial or continue it until I returned. At the hearing, opposing counsel did not 

object. The judge told me that he needed a letter from my obstetrician confirming my pregnancy 
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and attesting that I would be out on maternity leave until the date I had stated in my motion. 

Opposing counsel jokingly stipulated that I was pregnant since it was so obvious. Nevertheless, 

the judge insisted that I produce the letter which I ultimately did. It was a humiliating experience. 

 

• I represented the defendant driver in a negligence case in Tampa. While the case was pending, 

the defendant got pregnant. Before the defendant became pregnant, a trial date was set. The date 

was within a month of her due date. She was put on bed rest during the last few months of her 

pregnancy. As soon as the doctor ordered the bed rest, I moved for a continuance, asking for a 

minimum of a 12-week continuance (the equivalent of FMLA). At the hearing, the judge denied 

the motion stating that it was the defendant’s decision to have a baby and cautioned me not to 

mention breastfeeding because the defendant could do that at the courthouse during trial if 

necessary. 

 

• While I was expecting my daughter, I had an attorney move to strike my Notice of 

Unavailability. The case had been going on for many months and was very contentious. After 

being granted many extensions, opposing counsel was granted another 20 days to file an 

Amended Complaint. In anticipation of my due date, I filed a Motion of Unavailability. In 

response, opposing counsel filed a Motion to Strike attesting that the postponement would cause 

extreme prejudice to his client. Opposing counsel then set the motion on a motion calendar after 

her due date. Luckily, the baby was late in arriving and I was able to appear at the hearing. The 

judge denied the Motion to Strike and admonished opposing counsel for his behavior. 

 

• I am a solo practitioner and I had filed my notice of unavailability for December 1, 2016 – March 

1, 2017. After filing my notice, I was scheduled for a c-section on November 29th. The court set 

a hearing on November 29th at 8:30 a.m. stating that my unavailability would not begin until 

December 1st and also that it will not place the case on hold for 3 months. Separately, I had two 

attorneys object to my maternity leave stating that it was “an unreasonable” amount of time and 

demanding that I hire coverage counsel. 

 

• A prosecutor in south Florida was hospitalized with complications during her eighth month of 

pregnancy on the third day of a trial. The judge told her to find a substitute but when she 

explained that no one else was familiar enough with the case to step in, the judge threatened to 

dismiss the case. The prosecutor ended up leaving the hospital against the doctor’s orders in 

order to finish the trial. 

 

• My wife was due to give birth. During pretrial motions, I made the court aware of the impending 

birth of our first child. I was not asking for a continuance but rather making the court aware so 

that I could be present during the birth. The judge’s response was that this was not his problem. 

After the trial began, my wife went into labor. She labored without my support for hours. 

Thankfully, I was able to make it to the hospital just as the doctor was delivering our baby. I 

then went back to trial the following day. I would sleep at the hospital at night and return to court 

in the morning. While I was not lead counsel in the case, I was heavily involved from the 

beginning of the matter and my absence would have been detrimental to my client. 

 

• An attorney sought a continuance so she could represent her clients – two police officers – in an 

upcoming trial scheduled during her maternity leave. It was the first continuance she sought in 

18-3YL



 7 of 16 

the matter. Nevertheless, the request was denied because she was told she could transfer her case 

to another attorney at the government agency she represented. She was very disappointed by the 

experience as she wanted to both handle the case and take parental leave. 

 

FMLA’S APPLICATION TO THE TOPIC OF JUDICIAL LEAVE  
 

The Family Medical Leave Act of 1993, Pub.L. 103–3; 29 U.S.C. 2601 et seq.; 29 CFR 825, is a 

federal law that requires covered employers to provide eligible employees job-protected leave for 

qualified medical and family reasons. The Act allows eligible employees to take up to 12 

workweeks in a 12-month period (29 CFR §§ 825.200, .202, and .205) for certain purposes, 

including 1) the birth of the employee’s child and to care for the newborn child within one year of 

birth or 2) the placement with the employee of a child for adoption or foster care and to care for 

the newly placed child within one year of placement.  

 

The FMLA does not cover all employers and employees. Private sector employees that employ 50 

or more employees for at least 20 workweeks in the current or preceding calendar year, including 

joint employers and successors of covered employers, are subject to the FMLA. 29 CFR §§ 

825.105 and 108. This accommodation to small businesses in the law is of particular relevance to 

lawyers as many law firms do not have the requisite number of employees to trigger the law’s 

coverage. 

 

States have likewise enacted laws establishing family leave practices.  For example, the Florida 

Legislature has adopted the “Family Support Personnel Policies Act”. Florida Statutes §§ 

110.1521-110.1523 (2016). Under the Act, the Department of Management Services (DMS) 

developed a model rule establishing family support personnel policies for all executive branch 

agencies, excluding the State University System. “Family support personnel policies” is statutorily 

defined to mean “personnel policies affecting employees’ ability to both work and devote care and 

attention to their families . . . ,” including maternity or paternity leave for employees with a 

newborn or newly adopted child.  

 

The committee has taken the space in its report to review these laws so as to ensure the current 

leave laws surrounding the employment relationship are understood by those who would advocate 

for or against, or make decisions concerning, the proposed court rule on family leave continuances. 

The committee sees two issues bringing together these laws and the rule proposal. 

 

First, many law firms within the State of Florida do not meet the employee threshold to be covered. 

Indeed, many firms house only a few staff, and a growing trend the Bar is aware of is the typically 

young sole practitioner operating virtual practices from home offices, and perhaps obtaining 

primary income serving as “coverage attorneys” for others. Since the laws associated with family 

leave do not apply to these lawyers, and these lawyers are just as likely to have family leave issues 

as lawyers in larger firms and perhaps less likely to have alternative support mechanisms, a rule 

allowing special focus on the importance of granting continuances for litigating lawyers who have 

such issues is all the more important. 

 

Second, even where a Florida lawyer practices within a public sector office or a larger law firm 

covered by the law, an employer’s compliance with the law may not be enough. A lawyer involved 

in litigation seeking to be absent from the workplace for family leave reasons without negative 
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consequences must not only gain the approval of his or her employer, but must also get the 

approval of the court in which the litigation is pending. A denial of a continuance for a less than 

justified reason could make the federal and state policy decisions of the Congress and the Florida 

Legislature hollow rights for the unsuccessful movant.  

 

IMPACT OF ABILITY TO TAKE FAMILY LEAVE ON LEGAL CAREERS 

 

Research was conducted looking into the specific effects of parental leave policy on wages and 

salaries, as well as the long-term effects of parental leave policies. These studies are posted on the 

Florida Bar web page, and are incorporated into this report by reference. Research reveals that the 

combination of better practices and eliminating the stigma associated with taking leave will have 

the positive effects of encouraging more male attorneys to take parental leave, and promote female 

attorney career growth and development.  

 

a. The Challenges of Parental Leave for Attorneys and Modern Trends 

 

The practice of law brings a unique set of circumstances when faced with the challenge of taking 

paternity leave.  The attorney preparing to take leave must determine the best time to discuss the 

issue with partners, staff, and clients. Attorneys often must consider when to stop taking on new 

matters and are forced to seek substitute counsel to monitor their caseload. Many attorneys are 

forced to leave firms, or simply never return, due to their lack of caseload. However, modern trends 

in the legal profession are leaning towards offering significant parental leave policies for mothers 

and fathers. Leading the way of this transition are some of the largest national law firms and those 

included on the “50 Best” firms list.  

 

b. Motivate Male Attorneys to Use Parental Leave 

 

Studies show workplace culture and gender stereotypes prevent men from seeking to take more 

extended paternity leave. A recent survey of highly educated professional fathers who had more 

access to parental leave than most U.S. workers found a substantial portion took less than the full 

amount of paid leave available. In that survey, fathers cited workplace pressures as a factor into 

the length of leave they took. See DOL Policy Brief, Paternity Leave: Why Parental Leave for 

Fathers Is So Important for Working Families retrieved from: https://www.dol.gov/asp/policy-

development/paternityBrief.pdf.  Empowering more fathers with the opportunity to take leave 

means they can achieve their professional goals and be supportive fathers. Access to parental leave 

and implementation of policies in support of taking leave without consequences will ultimately 

result in an increase of fathers’ use of it. 

 

c. Increase Productivity and Reduce Turnover 

 

Additionally, research shows that leave increases the likelihood that workers will return to work 

after childbirth, improves employee morale, has positive effects on workplace productivity, 

reduces costs to employers through improved employee retention, and improves family incomes.  

Leave may also contribute to increased productivity by reducing turnover, increasing the length of 

time workers stay at firms or in the labor market, thus helping workers accumulate increased 

human capital, which enhances their productivity at work.  
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d. Economic Implications: Gender Equity in Workplace 

 

Research shows women are more likely to return to the work force in a part-time position than 

men are after the birth of a child. See Paternity Leave Stimulus, TIME (Dec. 22, 2014). As a result, 

men’s incomes increase, while women remain at lower income or outside the formal labor market. 

Paternity leave reduces this disparity by allowing men to participate in leave, breaking the trend 

and shifting the traditional gender expectations. 

 

Studies show that when men share the care work at home through policies like parental leave, 

women’s participation in the paid labor force increases. At least one study, cited by the U.S. 

Government Accountability Office (2007) finds that paid leave for fathers helps to foster gender 

equity, both in the workplace and in the home, since it shortens leaves for mothers, increasing their 

job tenure and potentially their wage growth. Further, study in Sweden found that woman’s income 

increases 7 percent for each month that her partner takes leave. See Noland, Is Gender Diversity 

Profitable? Evidence from a Global Survey. https://piie.com/publications/working-papers/gender-

diversityprofitable-evidence-global-survey. 

 

According to the Organization of Economic Coordination and Development reports if women in 

the U.S. worked at the same rates men did, U.S. GDP could grow 9 percent; France’s by more than 

11 percent; and Italy’s would see a 23 percent climb. On average, across OECD countries, if 

women’s participation in the workplace were to converge with men’s rates by 2030, we could see 

an overall increase of 12 percent in GDP. The McKinsey Global Institute (2015) estimates that a 

scenario in which women achieved complete gender parity with men could increase global output 

by more than one-quarter relative to a business-as-usual scenario. 

 

e. Missed Promotions & Opportunity 

 

A recent report, “The Visier Insights: Gender Equity” revealed women are more likely to leave the 

workforce between the ages of 25 and 40; the range in which most women commonly have 

children. This time frame in which most women are known to take maternity leave is 

simultaneously the time frame in which workers are known to get the greatest gains in their 

compensation. The lack of women in the workplace leads to what has been coined as the 

“managerial divide.”  Statistics reveal the gender wage gap widens at age 32, starting with women 

earning 90 percent of the wages of men and decreasing to women earning 82 percent of the wages 

of men by age 40. The timing of this widening gap aligns with a pronounced dip in the ratio of 

women in the workforce. 

 

Just as women’s income increased in Sweden for each month that her partner took leave, the same 

is true when women take leave. The data showed men are more likely to be promoted if there is 

less female competition in the workplace. As a result, women are estimated to lose $1.3 million 

during their lifetime in pay alone. Forty-two percent of working mothers had reduced their hours 

to care for a child in comparison to twenty-eight percent of working fathers. The result is an 

inevitable gender wage gap.  However, the report suggests there are a number of steps to make 

meaningful progress toward closing the manager divide and reducing the gender pay gap. Among 

the recommendations in the report: 
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 Support meaningful paid parental leave that is equal for both men and women. 

 Ensure that it is socially acceptable for both men and women to take time off to care for 

their children and that it is socially acceptable for both mothers and fathers to make use of 

flexible working time arrangements to care for children. 

 Support programs that increase the availability of quality, affordable child care for all 

parents. 

 

It is generally recognized that employers with strong parental leave policies benefit through greater 

employee loyalty and productivity, more successful recruitment efforts, increased employee 

retention, and enhanced client satisfaction through continuity. 

 

Another global survey the committee reviewed reveals that mandated maternity leave is not 

correlated with female corporate leadership, though paternity leave is strongly correlated with the 

female share of board seats. It is argued that countries in which fathers have access to more leave 

have significantly more women in corporate positions. See study Women Miss Promotions for 

Maternity Leave: (Nov. 14, 2016): http://www.benefitnews.com/news/women-miss-promotions-

for-maternity-leave-study. 

 

More gender-neutral family leave would cut off the expectation by employers that young men will 

necessarily provide greater returns to training and mentoring than young women. This suggests 

that policies that place a disproportionate burden of childcare on women are one barrier to female 

corporate advancement. 

 

OTHER REMEDY ISSUES 

 

The committee attempted to determine what the remedy would be if a continuance is incorrectly 

denied under the proposed rule. The denial of a motion for continuance is subject to an abuse of 

discretion standard of review on appeal. See Fleming v. Fleming, 710 So. 2d 601, 602 (Fla. 1st 

DCA 1998). An appeal of a denial of a continuance would typically come up if a default is granted 

because a continuance was denied. An appeal would then follow regarding whether the 

continuance should have been denied. Of course, that is not the situation we are addressing here. 

Here, there would be no issue of a default if the continuance was denied; the issue would be 

whether the attorney would be allowed to both take the leave and continue as the attorney on a 

case. Accordingly, the way to address the erroneous denial of a continuance based on parental 

leave would be by interlocutory review via a petition for writ of certiorari. In a situation where the 

denial of a continuance causes irreparable harm (which has been found in situations where there 

is a medical issue or emergency), certiorari review is available. See, e.g., Carnival Cruise Lines v. 

Bonavia, 773 So. 2d 1212, 123 (Fla. 3d DCA 2000); SSJ Mercy Health Systems, Inc. v. Posey, 756 

So. 2d 177, 179 (Fla. 4th DCA 2000). The order denying the continuance could then be quashed, 

and the continuance would then be allowed. 

 

Ultimately, an appellate remedy is less significant. Simply having the parental leave rule will 

ensure that the motion is made and granted more often, which will address most of the concern.  
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CONCLUSION 

 

Adopting and expanding policies that promote parental leave would serve as a meaningful step 

towards closing the gender gap as well as encourage more male attorneys’ participation in paternity 

leave. When fathers take leave, it increases the opportunity and ability of mothers to engage in 

paid work, with a positive effect on female labor force participation as well as women’s wages. 

The stigma of the ‘mommy track’ and diminished career opportunities faced by women who bear 

children is alleviated by the availability of more gender-neutral leave policies. As women take 

more maternity leave and require more flexible hours to care for their children, they are perceived 

as unable to undertake the level of commitment required to become partners or advance within 

their firms. 

 

 POTENTIAL LEGAL QUESTIONS OR ISSUES 

 

There do not appear to be any constitutional issues regarding this proposal.  The proposal does, of 

course, create a distinction between lawyers seeking a continuance for parental leave vs. those 

seeking a continuance for some other reason. Clearly, the proposal would create a distinction that, 

although modest, creates different continuance standards. Courts would apply the lowest level of 

review, the “rational basis test”, in reviewing the rule. Under this deferential standard, so long as 

the court would be able to demonstrate some rational factual and/or policy basis for the rule, it 

would likely be upheld. Indeed, in the legislative arena, a host of statutes and administrative 

regulations make similar distinctions, including, of course, the federal Family Medical Leave Act. 

 

The committee does not find any reason to have any evidentiary standards different than those 

which apply to motions made pursuant to the rest of the various rule sets. Attorneys making a 

motion for a parental leave continuance under the proposed rule would be expected to provide the 

trial judge with admissible forms of evidence, including the most obvious testimony under oath, 

to support the motion. 

 

Should a trial court not, in the lawyer’s opinion, enforce the rule, the committee believes that the 

same remedies would be open to unsuccessful movants of parental leave continuance requests as 

are available in other procedural rule settings, thus avoiding the need to create new common law 

on the subject. The committee recognizes that there are unique issues presented with this proposed 

rule inasmuch as the rule focuses not on the desire of the client (though, presumably, the client 

would have been consulted and would have not objected to his/her/its lawyer making the motion), 

but the familial needs of the attorney.  Issues such as the billable nature of such motions and related 

appeals, as well as ethical conflicts, may arise. The committee did not believe that the proposed 

rule, being a rule of procedure, should attempt to parse these issues as they are informed by other 

authorities, such as fee statutes and the ethical rules applicable to all members of the profession, 

American Bar Association, and local Bar Associations. 

 

Judicial responses in Florida appeared to be against any mandatory rule provision. While noting 

that the proposals were well intended, some questioned the need for a rule which would prioritize 

parental leave above all other situations which might necessitate a continuance.  Many judges 

noted that the parental leave proposals were aimed solely at leave requested on behalf of counsel 

in the case, without regard for parental leave requests on behalf of parties or witnesses. At least 
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one responder commented that the rules of court were designed to provide a framework to process 

litigation through the courts, and should not be “tinkered with” to help advance the career goals of 

attorneys. Judges felt that the best interests of the parties and witnesses, as well as the policy goal 

of the speedy administration of justice, should be paramount. 

 

A number of those opposed to a parental leave rule also expressed concern that making such a 

provision mandatory, or even discretionary, could easily be used to “game” the system. Most if 

not all who responded or with whom the committee spoke to verbally expressed the belief that a 

request for continuance based on parent leave would, under most circumstances be well received.  

It was mentioned that such a rule could run counter to the attorney’s oath of office which ends 

with the words: “I will never reject from any consideration personal to myself, the cause of the 

defenseless or oppressed, or delay anyone’s cause for lucre or malice.” Likewise, conflicts could 

very well arise in cases entitled to statutory priority, such as an eminent domain proceeding, or 

cases involving “elderly” litigants. It was also mentioned that the proposed rules are antithetical to 

other provisions in the rules of court which suggest a firm continuance policy with few requests 

being granted, such as time standards for disposing of cases, and written motions signed by counsel 

and client (Rules 1.460, 2.250, 2.545, and 1.460). The prevailing theme being justice delayed is 

justice denied, and there are many negative consequences to litigants and witnesses and the courts 

that flow from delay. 

 

The committee also spoke to a number of trial lawyers, and as to be expected some favored the 

rule, mandatory and discretionary, while others opposed it for many of the same reasons set out 

herein. One noted that paternity leave in the workplace does not mean that the work of the business, 

law firm, or government entity ceases during the duration of the leave. The business of the law 

firms continues, the business of their clients continues, and the services of government continue, 

albeit without the presence of those on leave. Hence the proposed rule may very well be perceived 

by an already distrusting public as geared in favor of attorneys and against the real users of the 

system, the litigants. 

 

In summary those who opposed a rule change felt that parental leave was only one among various 

reasons that should be given reasonable accommodation, including providing for continuances 

when possible and that a rule change was neither necessary nor warranted. The concept of creating 

an increased awareness of the issue through judicial education and perhaps comments to the current 

rules were referenced as alternate means of addressing the issue. 

 

A number of those judges who favored the rule felt that a mandatory rule would be preferable so 

as to provide for some enforcement mechanism. Others felt that a discretionary rule would suffice 

in that it would at least designate the matter as reasonable grounds for a continuance. Some felt 

that some sort of rule would in and of itself work to positively increase awareness that there are 

many valid reasons for continuances, and this would be a positive development. 

 

Respectfully submitted, 

Stephanie Cagnet Myron, Florida Bar YLD Delegate 

Anthony Palermo, ABA YLD District Representative for Florida 

Zack Zuroweste, Florida Bar YLD President 

Florida Bar Young Lawyers Division  
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ABA YLD RECOMMENDATION GENERAL INFORMATION FORM 

 

Submitting Entity: FLORIDA BAR, YOUNG LAWYERS DIVISION 

 

Submitted By: Stephanie Cagnet Myron  

 

1. Summary of Recommendations: 

 

That the American Bar Association Young Lawyers Division urge each jurisdiction to make this 

resolution, Promoting Full and Equal Opportunity and Participation in the Legal Profession and 

the Justice System through the Adoption of the Parental Leave Rule, with the proposed language: 

 

A motion for continuance based on parental leave of the lead attorney in the case shall be 

granted if made within a reasonable time after learning the basis for the continuance unless 

substantial prejudice to the opposing party is shown. Three months shall be the presumptive 

length of a continuance granted for parental leave absent good cause for a longer time. If the 

court denies the requested continuance, the court shall state on the record the specific 

grounds for denial. 

 

If the motion for continuance is challenged by an opposing party proffering a basis for a 

claim of substantial prejudice, the attorney seeking the continuance shall have the burden of 

demonstrating the lack of substantial prejudice to the opposing party. 

 

2. Date of Approval by Submitting Entity: 

 

November, 2017. 

 

3. Has this or a similar recommendation been submitted to the Assembly or ABA previously? 

 

No. 

 

4. Are there any Division or ABA policies that are relevant to this recommendation and, if so, 

would they be affected by its adoption? 

 

This resolution would be consistent with the YLD’s mission statement in its Bylaws, which 

provides that the YLD’s “mission is to further the Association’s goals and purposes, and thereby 

to serve the community and the legal profession . . . .” YLD Bylaws § 1.2. The mission statement 

continues that the YLD will “help shape the policies . . . that affect young lawyers and the legal 

culture in which they practice. . . .” Id. The resolution is likewise consistent with ABA Goals I and 

III, as stated in the report to the resolution. 

 

5. Does this recommendation require immediate action at the next Assembly? If so, why? 

 

While not absolutely required, immediate action at the 2018 ABA Midyear meeting in Vancouver 

would be desirable because it would allow lawyers with families or who are planning to have 

families to have the needed support to help balance the demands of their professional and  family 
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lives as soon as the 2018 Bar Year, as each jurisdiction is encouraged to implement this mandatory 

Parental Leave Rule specifically targeted at addressing these issues. 

 

6. Status of Legislation (if applicable): 

 

N/A. 

 

7. Cost to the Association: 

 

None. 

 

8. Disclosure of Conflict of Interest (if applicable): 

 

None. 

 

9. Referrals: 

 

None. 

 

10. Contact Person (Prior to the meeting): 

 

Stephanie Cagnet Myron 

SMyron@cagnetmyronlaw.com  

Zack Zuroweste 

zz@persantelaw.com 

Anthony Palermo  

Anthony.palermo@hklaw.com 

 

11. Contact Person (at the meeting): 

 

Zack Zuroweste 

zz@persantelaw.com 

727-642-0849 

Anthony Palermo  

Anthony.palermo@hklaw.com 

812-227-6320 

Stephanie Cagnet Myron 

smyron@cagnetmyronlaw.com 

561-877-0230 

 

Executive Summary 

 

1. Summary of the Recommendation:  
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That the American Bar Association Young Lawyers Division urge each jurisdiction to make this 

resolution, Promoting Full and Equal Opportunity and Participation in the Legal Profession and 

the Justice System through the Adoption of the Parental Leave Rule, with the proposed language: 

 

A motion for continuance based on parental leave of the lead attorney in the case shall be 

granted if made within a reasonable time after learning the basis for the continuance unless 

substantial prejudice to the opposing party is shown. Three months shall be the presumptive 

length of a continuance granted for parental leave absent good cause for a longer time. If the 

court denies the requested continuance, the court shall state on the record the specific 

grounds for denial. 

 

If the motion for continuance is challenged by an opposing party proffering a basis for a 

claim of substantial prejudice, the attorney seeking the continuance shall have the burden of 

demonstrating the lack of substantial prejudice to the opposing party. 

 

2. Summary of the issue which the Recommendation addresses: 

 

This resolution promotes young lawyers in our profession, as well as a more balanced lifestyle for 

working men and women lawyers with families. Lawyers are not encouraged to take parental leave. 

The anecdotal evidence from our constituents, and likely yours, indicates that many firms do not 

support parental leave. More troubling, lawyers report that courts do not uniformly grant 

continuances for parental leave to young lawyers. And when it comes to trial experience, women 

lawyers especially are at a disadvantage if they start families; they are encouraged to pass trials to 

male partners, partner tracks are delayed or derailed, and many are set on a trajectory to exit the 

profession. That must change. 

  

3. Explanation of how the proposed policy position will address the issue: 

 

The Parental Leave Rule is a reasonable resolution that puts the burden on lead trial counsel to 

move for a continuance within a reasonable amount of time of his or her trial, which shall be 

granted, unless substantial prejudice to the opposing party is shown. It’s a common-sense rule that 

protects the parties, the case, and the lawyers.  

 

Adopting and expanding policies that promote parental leave would serve as a meaningful step 

towards closing the gender gap as well as encourage more male attorneys’ participation in paternity 

leave. When fathers take leave, it increases the opportunity and ability of mothers to engage in 

paid work, with a positive effect on female labor force participation as well as women’s wages. 

The stigma of the ‘mommy track’ and diminished career opportunities faced by women who bear 

children is alleviated by the availability of more gender-neutral leave policies. As women take 

more maternity leave and require more flexible hours to care for their children, they are perceived 

as unable to undertake the level of commitment required to become partners or advance within 

their firms. 

 

4. Summary of any minority views or opposition which have been identified: 

 

18-3YL



 16 of 16 

Judicial responses in Florida appeared to be against any mandatory rule provision. While noting 

that the proposals were no doubt well intended, some questioned the need for a rule which would 

in essence prioritize parental leave above all other situations which might necessitate a continuance 

(such as calendar conflicts, illness of counsel party or essential witness, death of a parent, or the 

like). Also, it was noted by many judges that the parental leave proposals were aimed solely at 

leave requested on behalf of counsel in the case, without regard for parental leave requests on 

behalf of parties or witnesses. 
 

A number of those opposed to a parental leave rule also expressed concern that making such a 

provision mandatory, or even discretionary, could easily be used to “game” the system. Most if 

not all who responded or with whom the committee spoke to verbally expressed the belief that a 

request for continuance based on parent leave would, under most circumstances be well received. 

Anecdotal evidence of situations where a trial judge may have unreasonably denied such a request 

was to some insufficient to justify a rule change, while to other judges it represented proof of the 

need for such a change. The prevailing theme being justice delayed is justice denied, and there are 

many negative consequences to litigants and witnesses and the courts that flow from delay. 

 

In summary those who opposed a rule change felt that parental leave was only one among various 

reasons that should be given reasonable accommodation, including providing for continuances 

when possible and that a rule change was neither necessary nor warranted. A number of those 

judges who favored the rule felt that a mandatory rule would be preferable so as to provide for 

some enforcement mechanism. Others felt that a discretionary rule would suffice in that it would 

at least designate the matter as reasonable grounds for a continuance. Some we spoke with felt that 

some sort of rule would in and of itself work to positively increase awareness that there are many 

valid reasons for continuances, and this would be a positive development. 

18-3YL




