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“Workweek” Means 7-Day Period When Employer Is in 
Operation 

An employee working a “one week on, one week off” schedule who takes 12 

workweeks of continuous federal Family and Medical Leave Act (FMLA) 

leave may be required to return to work 12 weeks later, a federal appeals 

court has held. In Scalia v. State of Alaska, the 9th Circuit Court of Appeals 

found that an employer may count both “on” and “off” weeks against the 

FMLA leave entitlement of an employee on a rotating schedule. 

 

In the absence of an FMLA definition of “workweek,” the court applied the 

Fair Labor Standards Act definition of the term: a week-long period, 

designated in advance by the employer, during which the employer is in 

operation. The court noted that the alternative of counting only weeks the 

employee was scheduled to work would allow rotational workers to take 24 

weeks of FMLA leave. This, the court said, did not follow the statute and 

would be unfair to both employers and employees not on a rotating 

schedule. The decision is limited to employees taking continuous (not 

intermittent) FMLA leave. 

 

Ninth Circuit decisions apply in Alaska, Arizona, California, Hawaii, Idaho, 

https://cdn.ca9.uscourts.gov/datastore/opinions/2021/01/15/19-35824.pdf


 

Montana, Nevada, Oregon, Washington, Guam and the Northern Mariana 

Islands. The opinion was issued Jan. 15, 2021. 
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