
 

1 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI  

NORTHERN DIVISION 

 

UNITED STATES OF AMERICA, : 

      : 

   Plaintiff,  : 

      :  Civil Action No. 

  v.    : 3:16-CV-00622-CWR-FKB   

      : 

STATE OF MISSISSIPPI,  : 

      : 

   Defendant.  : 

       

 

UNITED STATES’ REBUTTAL IN SUPPORT OF ITS MOTION FOR 

CLARIFICATION OF THE APPLICATION OF MISSISSIPPI RULE 4.2  

 

In its response to the United States’ Motion for Clarification of Mississippi Rule of 

Professional Conduct 4.2 (“Rule 4.2”), the State of Mississippi (“State”) acknowledges that its 

counsel does not represent the Community Mental Health Centers (“CMHCs”).  Still, it contends 

that the United States may not communicate directly with the CMHCs because the CMHCs may 

have information relevant to the State’s implementation of the remedial order.  See generally 

ECF No. 339.  But that is not the standard set by Rule 4.2.  The Rule requires consent of the 

lawyer representing a party to communication with that client only when a lawyer knows them 

“to be represented by another lawyer in the matter”.  Miss. R. Prof’l Conduct 4.2.  Thus, Rule 4.2 

does not limit the United States’ ex parte communication with CMHC staff whom the State does 

not represent. 

I. ARGUMENT 

A. The Court’s Prior Order on Rule 4.2 Does Not Address Communications 

with CMHCs 

 

The Court’s prior order on Rule 4.2 concluded that the Mississippi Attorney General 

represented the State’s current employees and then determined the application of Rule 4.2 to 
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those employees.  See ECF No. 128.  Defendants argue that, in addition to managerial 

employees, the Court prohibited the United States from communicating with two categories of 

persons: (1) those whose acts or omissions may be implied to the State for liability and (2) those 

whose statements may be admissible against the State pursuant to Fed. R. Evid. 801(d)(2)(D).  

See ECF No. 339 at 3-4.  However, the Court identified those categories to define which current 

employees of the State of Mississippi are covered by Rule 4.2.  See ECF No. 128 at 1 (describing 

the subjects of each section of the opinion), 3-7 (discussing the “Application of Miss R. Prof’l 

Conduct 4.2 to Current Employees of the State of Mississippi”).  These prohibitions have no 

bearing on communications with the CMHCs or their staff.  CMHC staff are not employees of 

the State or represented by the State.  Indeed, throughout this litigation—including in its 

response—the State has never claimed that CMHC staff are employees of the State or that they 

are represented by counsel for the State.  Thus, the Court’s previous Rule 4.2 order is not 

relevant to the issue at hand.1    

B. The Existence of a Provider Network Does Not Change What Party Is Liable 

for Implementing the Remedy or the Scope of Rule 4.2  

 

This Court found the State liable for violations of the Americans with Disabilities Act 

based on its own failure to administer a mental health system that serves people with serious 

mental illness in the most integrated setting appropriate.  Throughout its response, the State 

claims that its liability was based on the “acts and omissions” of the CMHCs.  See, e.g., ECF No. 

                                                 
1 Because they are not State employees and are not represented by the State, the United States does not 

need the State’s consent to communicate ex parte with CMHC employees.  As noted in the United States’ 

Memorandum in Support of its Motion for Clarification of Rule 4.2, however, many CMHCs have their 

own counsel.  See ECF No. 336 at 2.  The United States will seek consent for any communications with 

the appropriate counsel.  Even under the State’s contorted reading of Rule 4.2, this would be sufficient.  

The comment to Rule 4.2 states that “if an agent or employee of the organization is represented in the 

matter by his or her own counsel, the consent by that counsel to a communication will be sufficient for 

purposes of this Rule.”  Miss. R. Prof’l Conduct 4.2 cmt. 
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339 at 1 (“The Court … held that the State is liable under Title II for the acts or omissions of the 

CMHCs.”) (internal citations omitted).  This misstates the Court’s Opinion and Order.  See 

generally ECF No. 234.  The State was not held liable for the acts or omissions of the CMHCs, it 

was held liable for its own actions and omissions in its development and oversight of 

Mississippi’s mental health system.  See, e.g., ECF No. 234 at 28 (“A different kind of 

management problem concerns DMH’s relationship with community health providers.  DMH 

views CMHCs as independent, autonomous organizations, but DMH sets the standards for the 

CMHCs and gives them grants for programs.  It is ultimately DMH’s responsibility to manage 

the expansion of community‐based services at CMHCs.”) (internal citations omitted).  In its 

remedial order, this Court explained that the CMHCs “are subject to oversight by the State.”  

ECF No. 278 ⁋ 1.  The requirements laid out in the Order are for the State to achieve—including 

establishing standards for and engaging in oversight of the CMHCs to ensure the State meets its 

own obligations.  The State’s responsibility under the remedial order to manage the expansion of 

community-based services through its provider network does not change the application of Rule 

4.2 in this matter.2   

Courts have declined to read the comments of Rule 4.2 as stretching its protective power 

beyond the scope of an organization’s employees.  As one district court explained, “The purpose 

of a comment is to explain a rule.  [It] does not add to or in any way expand upon the rule; it is 

explicative of the rule.”  Aiken v. Bus. & Indus. Health Grp., Inc., 885 F. Supp. 1474, 1479 (D. 

Kan. 1995) (citations and quotations omitted) (alteration in original).  This is consistent with the 

                                                 
2 The State’s brief also highlights that the CMHCs are “within the definition of ‘public entity’ under Title 

II of the Americans With Disabilities Act.” ECF No. 339 at 1.  Whether or not the CMHCs are public 

entities subject to Title II of the Americans with Disabilities Act is irrelevant.  The United States did not 

sue the CMHCs.  The only defendant in this case is the State of Mississippi.   
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Mississippi Rules of Professional Conduct whose note on Scope explains that “Comments do not 

add obligations to the Rules but provide guidance for practicing in compliance with the Rules” 

and that “The Comments are intended as guides to interpretation, but the text of each Rule is 

authoritative.”  Miss. R. Prof’l Conduct 4.2, Scope ⁋⁋ 7, 9.   

Because it is clear from the text of the Rule that its scope is limited to a represented 

person or organization, there have apparently been few if any parties who have asserted that the 

imputation and admissions prongs of the comment to Rule 4.2 apply to non-employees.  

Decisions interpreting the imputation and admissions prongs instead focus on determining which 

employees of a represented organization are covered.  See, e.g., Papagolos v. Lafayette Cty. Sch. 

Dist., No. 3:11CV158-D-A, 2012 U.S. Dist. LEXIS 205848, at *2-4 (N.D. Miss. Apr. 23, 2012) 

(analyzing the full comment to Mississippi’s Rule 4.2 and concluding that the three prongs 

essentially establish “a dichotomy [] between those employees possessing ‘managerial 

responsibility’—who may not be contacted—and those lower-level employees whose actions and 

statements with respect to the matter would not bind an organization or constitute an 

admission.”); Brown v. St. Joseph Cty., 148 F.R.D. 246, 254 (N.D. Ind. 1993) (applying the 

imputation and admissions prongs as a test to determine which current employees can be 

contacted ex parte); Jenkins v. Wal-Mart Stores, Inc., 956 F. Supp. 695, 696 (W.D. La. 1997) 

(assessing whether contact with current and former employees is permissible by applying the 

comment to Rule 4.2); Terra Int'l, Inc. v. Mississippi Chem. Corp., 913 F. Supp. 1306, 1316 

(N.D. Iowa 1996) (“The quest of the courts … has been to determine which current employees 

necessarily fall within the prohibition on ex parte contacts in the ethical rules, by virtue of their 

status with an organization or the relationship between their employment and the potential 

liability of their employer, and which current employees do not, and may therefore be contacted 
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ex parte.”) (emphasis added).  The American Bar Association opinions also presume that the 

comment is referring to categories of employees who may be off limits under Rule 4.2.  See, e.g., 

ABA Comm. on Pro. Ethics & Grievances, Formal Op. 91-359 (1991) (describing the comment 

as aimed at determining “whether the employee (a) has ‘a managerial responsibility’ on behalf of 

the employer-corporation, or (b) is one whose act or admission in connection with the matter that 

is the subject of the potential communicating lawyer’s representation may be imputed to the 

corporation, or (c) is one whose ‘statement may constitute an admission’ by the corporation.”) 

(emphasis added).  This makes sense.  The Rule is aimed at protecting a represented party from 

overreach by opposing counsel.  Protecting some set of employees of a represented organization 

from that contact is well within the purpose of the Rule.  “Protecting” third parties who are not 

represented by counsel for the State extends the Rule too far.  

CONCLUSION  

 For the foregoing reasons, the United States respectfully requests this Court issue an 

order confirming that Rule 4.2 does not bar its ex parte communications with the CMHCs. 
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