
PD.33776678.1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

UNITED STATES OF AMERICA PLAINTIFF

V.   CIVIL ACTION NO.: 3:16-CV-00622-CWR-FKB 

THE STATE OF MISSISSIPPI DEFENDANT

THE STATE OF MISSISSIPPI’S MEMORANDUM IN SUPPORT  
OF RESPONSE TO THE UNITED STATES’ MOTION FOR  

LIMITED DISCOVERY, OR, ALTERNATIVELY, TO STRIKE 

Introduction 

The United States’ Motion for Limited Discovery, or, Alternatively, to Strike (ECF 263) 

should be denied.  The Court conducted a videoconference on February 22, 2021.  During the 

videoconference, an attorney for the State of Mississippi asked, “[i]s it the Court’s anticipation 

that if submissions take place on the Court’s timeline, that that submission by the state will reflect 

… what progress the state has made since, A, either the close of evidence at trial, or, …. B, since 

the parties started negotiating?”1  The Court stated, “I think it’s only fair to know what the state 

has done to remedy what the Court thought was wrong.”2

Mississippi submitted the Declaration of Wendy Bailey (ECF 262-2) to let the Court “know 

what the state has done to remedy what the Court thought was wrong.”  The United States 

overreacted to Ms. Bailey’s Declaration by asking to reopen discovery or to strike Ms. Bailey’s 

Declaration.3

Mississippi understood the Court’s comments during the February 21 videoconference to 

mean that the Court wants to “know what the state has done to remedy what the Court thought was 

wrong.”  Ms. Bailey’s Declaration is a logical and reasonable means by which to advise the Court 

1 Exhibit 1, Transcript of February 22, 2021 Videoconference, p. 31. 
2 Exhibit 1, Transcript of February 22, 2021 Videoconference, p. 33. 
3 ECF 263, United States’ Motion for Limited Discovery or, Alternatively, to Strike. 
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of the progress Mississippi has made since trial.  The Court should deny the United States’ request 

for “limited discovery” (which is by no means “limited”), as well as its separate request to strike 

Ms. Bailey’s Declaration. 

I. Discovery Should Not Be Reopened. 

A. Mississippi reasonably believed the Court wanted the information it provided. 

During the February 22 videoconference, the Court expressed its hope that Mississippi “has 

looked at the order that the Court entered and has taken steps to address the concerns the Court 

raised …. And it might help the Court to know exactly what has been done, and I don’t think it 

would take discovery to make those points.”4

The Court is correct that discovery is not necessary to update the Court regarding the steps 

Mississippi has taken to address the concerns the Court has raised.  Ms. Bailey’s Declaration does 

nothing more than update the Court regarding Mississippi’s current capacity of community-based 

services.5  The United States tries to make Ms. Bailey’s Declaration into something it is not, but 

Ms. Bailey drew no conclusions whatsoever based on the facts she reported.  

In its Memorandum (ECF 264), the United States cites a number of cases, but none of them 

are on point.  No case cited by the United States addresses the circumstances presented here – i.e., 

where the Court is considering a remedy well after the liability determination was made in a bench 

trial, and only after the parties were unable to reach a settlement regarding a remedy.   

In these circumstances, the Court – and the United States – should welcome the information 

in Ms. Bailey’s Declaration.  Remedies fashioned by federal courts to address statutory violations 

must directly address and relate to the violation itself.  See M.D. v. Abbott, 907 F.3d 237, 271 (5th 

Cir. 2018) (citation omitted).  A federal court decree exceeds appropriate limits if it seeks to 

4 Exhibit 1, Transcript of February 22, 2021 Videoconference, p. 37. 
5 ECF 262-2, Declaration of Wendy Bailey, ¶¶ 6-22. 
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eliminate a condition that does not violate the statute or does not flow from such a violation.  See 

id. (citation omitted).  The Court should have the information in Ms. Bailey’s Declaration.    

B. The United States’ proposal shows discovery should not be reopened. 

On May 20, 2021, the United States filed a proposed remedial plan (ECF 265-1).  That the 

United States was able to prepare a thirteen-page, single-spaced proposed remedial plan without 

reopening discovery shows that no further discovery is needed.         

C. The discovery the United States seeks is not “limited.”   

The Case Management Order (ECF 35) provided for 35 interrogatories, 75 requests for 

production, and 50 fact witness depositions per party for discovery on the merits.  The United 

States now seeks “limited discovery” of 10 interrogatories (29% of the number of interrogatories 

on the merits), 10 requests for production (13% of the number of requests allowed on the merits), 

and 6 depositions (12% of the number of fact witness depositions on the merits).   

The United States proposes three months for additional discovery, but that does not account 

for objections which invariably will arise, given the manner in which the United States is 

proceeding.  The United States did not attach its proposed interrogatories or requests for production 

to its Motion, nor did it identity the 6 individuals it wishes to depose.  Neither the Court nor 

Mississippi really knows what the United States has in mind regarding discovery. 

This is especially disconcerting because the United States proposes “limiting the scope of 

this discovery to post-trial developments relating to community-based service funding and 

utilization, State Hospital funding and utilization, strategic planning and performance assessment, 

and treatment outcomes for individuals experiencing or at risk of unnecessary State Hospital 

admissions.”6   Ms. Bailey’s Declaration does address community-based service funding, but it 

does not address any of the other matters identified by the United States.  Thus, the United States 

6 ECF 264, United States’ Memorandum in Support of Motion for Limited Discovery, p. 8. 
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implausibly seeks to conduct discovery regarding matters that Ms. Bailey’s Declaration does not 

even address.  The Court should not allow it.7

II. The Court Should Not Strike Ms. Bailey’s Declaration. 

The Court long ago asked what a “win” would look like for Mississippi in this case.8  Given 

the United States’ vehement opposition to Ms. Bailey’s Declaration, it is now fair to ask what a 

“win” would look like for the United States in this case, as the United States should welcome the 

expansion of Mississippi’s community-based services capacity.   

Intensive Community Services are a bundle of services that can include PACT, modified 

PACT, and/or Intensive Case Management.  To the extent the United States is now suggesting that 

Intensive Community Services can be delivered only through PACT teams, that suggestion is 

contrary to the testimony of the United States’ experts at trial.  Melodie Peet – an expert witness 

for the United States – testified that a state can provide sufficient Intensive Community Services 

by having Intensive Case Management in each Region (i.e., with no PACT teams).  (Tr. 1433-

34).9  Every expert for the United States who was asked at trial testified that PACT can and should 

be modified in rural areas.10

Since trial, Mississippi has implemented Intensive Community Outreach and Recovery 

Teams (ICORT), which is a modification of PACT for rural areas.  The United States’ hostility to 

Mississippi’s expansion of its Intensive Community Services through the development and 

implementation of ICORT is puzzling, as is the United States’ complaint that “ICORT was not the 

subject of any testimony or documentary evidence at trial or any discovery since trial.”11  The 

7 The Court should not reopen discovery, but if it does, the Court should allow Mississippi whatever discovery it 
allows the United States.   
8 ECF 204, Order Denying Summary Judgment, p. 8. 
9 References to the trial transcript are cited as “Tr. __.” 
10 Robert Drake (Tr. 214-16, 235-39; D-249, D-250); Beverly Bell-Shambley (Tr. 874); Melodie Peet (Tr. 1433-34, 
1468). 
11 ECF 264, United States’ Memorandum in Support of Motion for Limited Discovery, n. 4. 
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acronym “ICORT” was not mentioned at trial, but the necessity of modifying PACT for rural areas 

was extensively the subject of testimony and documentary evidence at trial.12  Regardless, we hope 

the United States is not now seriously suggesting that Mississippi cannot or should not develop 

and implement new community-based services following the conclusion of the trial.         

During the February 22 videoconference, the Court recognized that the evidence in this 

case closed long ago, but that it is only fair to know where we are today and where we will be at 

the time the Court decides the remedy issues.13  Ms. Bailey’s Declaration is a modest effort to 

provide that information to the Court.    

Request for Relief  

The Court should deny the United States’ Motion for Limited Discovery, or, Alternatively, 

to Strike (ECF 263). 

Dated:  May 28, 2021.   

Respectfully submitted, 

PHELPS DUNBAR LLP

BY: /s/ James W. Shelson
Reuben V. Anderson, MB 1587 
W. Thomas Siler, MB 6791 
James W. Shelson, MB 9693 
Nash E. Gilmore, MB 105554
4270 I-55 North 
Jackson, Mississippi 39211-6391 
Post Office Box 16114 
Jackson, Mississippi  39236-6114  
Telephone: 601-352-2300 
Email: reuben.anderson@phelps.com 

tommy.siler@phelps.com 
jim.shelson@phelps.com 
nash.gilmore@phelps.com 

12 Robert Drake (Tr. 214-16, 235-39; D-249, D-250); Melodie Peet (Tr. 1433-34, 1468). 
13 Exhibit 1, Transcript of February 22, 2021 Videoconference, p. 37. 
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Douglas T. Miracle, MB 9648 
Assistant Attorney General 
General Civil Division  
Walter Sillers Building  
550 High Street  
Jackson, MS 39201 
Telephone:  601-359-5654 
Email:  doug.miracle@ago.ms.gov

Mary Jo Woods, MB 10468 
Special Assistant Attorney General 
Mississippi Attorney General’s Office  
Walter Sillers Building  
550 High Street  
Jackson, MS 39201 
Telephone:  601-359-3020 
Email:  Mary.Woods@ago.ms.gov

Attorneys for the State of Mississippi 

CERTIFICATE OF SERVICE 

I certify that on May 28, 2021, I electronically filed this document with the Clerk of the 

Court using the ECF system, which sent notification of such filing to all ECF counsel of record in 

this action.  

/s/ James W. Shelson  
JAMES W. SHELSON 


