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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 
 

UNITED STATES OF AMERICA, 
 
 Plaintiff, 
 
  v. 
 
STATE OF MISSISSIPPI, 
 
 Defendant. 

 

CIVIL ACTION NO.  
3:16-CV-00622-CWR-FKB 

 
UNITED STATES’ MEMORANDUM IN SUPPORT OF MOTION  

FOR LIMITED DISCOVERY OR, ALTERNATIVELY, TO STRIKE 

After having told the Court that “the remedy ordered in this case should be based on only 

the evidence admitted at trial and subject to the trial evidentiary cutoff date,”1 the State now 

relies on information not in evidence to argue that the Court order no remedy at all.  See ECF 

No. 262 at 1.  It does so despite the Court’s ruling that no further discovery is needed to fashion a 

remedy.  Without even filing a motion, the State has unilaterally and impermissibly reopened the 

record for the limited purpose of anchoring its implausible argument that no relief is 

warranted.  That is an untenable result, manifestly prejudicial to the United States. 

If the Court seeks information concerning changes to Mississippi’s adult mental health 

system since the trial, the State’s one-sided submission should not be the last word.  The United 

States requests limited discovery about post-trial developments so that it may submit proposed 

supplemental facts based on relevant documents, data, and deposition testimony.  As the Court 

has found, there is a stark difference between the State’s portrayal of its adult mental health 

system and the reality for individuals with serious mental illness (SMI) experiencing or at serious 

                                                            
1 ECF No. 237 at 4-5. 
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risk of unnecessary institutionalization in Mississippi’s State Hospitals.  ECF No. 234 at 2.  The 

Court should not accept the State’s allegations at face value. 

In alternative, the State’s assertions about progress purportedly made since the trial are 

not properly before the Court and should be stricken.  See Bridges v. Enter. Prod. Co., No. CIVA 

305CV786-WHBLRA, 2007 WL 2301230, at *3 (S.D. Miss. Aug. 7, 2007), reconsideration 

granted on other grounds sub nom. Bridges ex rel. Bridges v. Enter. Prod. Co., 2007 WL 

2746706 (S.D. Miss. Sept. 18, 2007) (granting motion to strike portion of post-trial motion not 

supported by the evidence admitted at trial); United States v. Colomb, 419 F.3d 292, 299 (5th 

Cir. 2005) (“A district court has inherent power to control the disposition of the causes on its 

docket[.]”) (internal quotations omitted). 

I. Factual Background 

In August 2016, the Department filed suit against the State of Mississippi to vindicate the 

rights of adults with SMI who are unnecessarily institutionalized in State-run psychiatric 

hospitals (State Hospitals), or are at risk of such institutionalization, in violation of Title II of the 

Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12131-12134.  ECF No. 1 at ¶ 1.  The 

Court presided over a four-week bench trial in June 2019.  The Parties agreed, by joint 

stipulation, to limit the evidence admitted at trial through a fact cutoff of December 31, 2018, 

with the exception of specific “Ongoing Changes” planned as of or before that date.  ECF No. 

170.  The trial record spans thousands of pages of exhibits, more than 300 stipulated facts, 

deposition designations from over 25 deponents, and in-court testimony by 33 witnesses. 

On September 3, 2019, the Court issued a Memorandum Opinion and Order finding that 

the State “excludes adults with SMI from full integration into the communities in which they live 

and work,” in violation of the ADA.  ECF No. 234 at 2-3.  In so finding, the Court observed that, 

though on paper the State appears to operate a mental health system with an array of community-
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based services, in practice the State’s system is “hospital-centered and has major gaps in its 

community care.”  Id. at 2.  The Court declined to order relief at that time because the case is 

“well suited for a special master who can help the parties craft an appropriate remedy[.]”  Id. at 

60. 

In briefing related to the appointment of the Special Master, the State argued that 

“discovery is closed and should not be reopened,” and that “the remedy ordered in this case 

should be based on only the evidence admitted at trial and subject to the trial evidentiary cutoff.”  

ECF No. 237 at 4-5.  In appointing the Special Master, consistent with the State’s proposal, the 

Court ruled that no additional discovery or consultants were necessary to fashion the remedy in 

this case, as “Mississippi’s mental health needs are well-known” and the services to expand 

“have already been defined.”  ECF No. 241 at 3.  The Court noted that whatever improvements 

the State made to its adult mental health system between the trial and entry of final judgment 

would bring it “that much closer to complying with the ADA.”  Id. at 3 n.2. 

 In the months following the Special Master’s appointment, the State reiterated its position 

that “the record is closed and should stay closed except only to [the] extent the parties stipulate 

otherwise,” arguing that extra-record interviews by the Special Master would invite post-trial 

discovery without “evidentiary safeguards.”  ECF No. 246 at 2, 4. 

After setting a timeline for the Parties to submit proposed remedial orders, the Court 

clarified that Dr. Hogan can and should supplement the trial record, based on his “training, 

experience, expertise, and what he has learned about Mississippi’s mental health system [as 

Special Master],” as needed to support his proposed timeline for the State to reach full 

compliance with the ADA.  ECF No. 261 at 3, 4 n.5.  However, the Court declined to allow the 

Parties to submit new evidence and reaffirmed its ruling that additional discovery and 
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consultants are not warranted, pointing to the “voluminous” trial record.  Id. at 3, 4 n.4 

(“Certainly we will not be doing any more discovery.”). 

 On April 30, 2021, the State filed its “Response” and “Report,” arguing that the Court 

should “order no relief because Mississippi is now in substantial compliance with Title II of the 

Americans with Disabilities Act.”  ECF No. 262 at 1. The State’s filings introduce and rely on 

extra-record assertions concerning developments in Mississippi’s adult mental health system 

since the trial. 

II. Legal Standard 

Courts—not parties—determine whether to reopen the record for additional evidence.  

See Chieftain Int'l (U.S.), Inc. v. Se. Offshore, Inc., 553 F.3d 817, 820 & n.8 (5th Cir. 2008) 

(quoting Zenith Radio Corp. v.  Hazeltine Research, Inc., 401 U.S. 321, 331-32 (1971)) (“‘[A] 

motion to reopen to submit additional proof is addressed to [the trial judge's] sound 

discretion.’”); Canton Branch, N. A. A. C. P. v. City of Canton, Miss., 472 F. Supp. 859, 874 

(S.D. Miss. 1978) (question of whether to permit reopening of record to allow defendant to 

introduce evidence is within sound discretion of the trial court).  Upon receipt of a request to 

supplement the record, courts consider the importance and probative value of the additional 

evidence, the reasons for the moving party’s failure to introduce the evidence at trial, and the 

possibility of prejudice to the opposing party.  Kona Tech. Corp. v. S. Pac. Transp. Co., 225 F.3d 

595, 609 (5th Cir. 2000).  Failure to seek leave from the Court is grounds for excluding 

supplemental filings.  Adams v. Banks, 663 F. Supp. 2d 485, 493 (S.D. Miss. 2009) (Parker, 

Mag. J.) (declining to consider a supplemental brief not authorized by the Local Rules and for 

which the offering party had not sought or received leave from the court to file). 
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III. The State Impermissibly Introduced and Relied on Extra-Record Information 
about Mississippi’s Mental Health System, at Considerable Prejudice to the 
United States.  

The unambiguous effect of the Court’s orders foreclosing further discovery in this case 

was to limit the Parties, in proposing a remedy for the State’s ADA violations, to the facts 

admitted at trial and supplementation as determined by the Special Master.2  See ECF No. 241 at 

3-4 (expressly ruling out additional discovery, at the State’s urging); ECF No. 261 at 2-3 

(reaffirming that further discovery is “not needed,” pointing to the “voluminous” trial record).  

Nevertheless, the State has come forth with a Report and Response that introduce and rely 

substantially on one-sided, extra-record information about its mental health system not subject to 

the adversarial process designed to “help[] us get at the truth.” United States v. Thompson, 827 

F.2d 1254, 1259 (9th Cir. 1987).  The State proffered this information without conferring with 

the United States, without seeking leave from the Court to supplement the record, and without 

supporting documentation, save for a conclusory declaration by DMH’s Executive Director.  The 

State has done precisely what it told the Court that the Parties should and could not do.  ECF No. 

246 at 2, 4.  It has muddied the record with unsupported information collected and presented 

outside the procedural safeguards of the Federal Rules. 

                                                            
2 In ruling that the Special Master can and should “fill the gap” in the trial record as needed to 
propose a timeline for the State to reach full compliance with the ADA, ECF No. 261 at 3, 4 n.5, 
the Court did not invite the Parties to do the same unilaterally—indeed, just the opposite.  The 
Court precluded the Parties from introducing new evidence in response to the Special Master’s 
report and reaffirmed the Court’s prior ruling that no further discovery is needed.  Id. at 2, 3 n.4.   
 
Despite the Court’s clear instructions, the State suggests its expansion of the record was 
permissible based on a statement in the September 3, 2019 Order that “it is possible that further 
changes might have been made to the [State’s adult mental health] system in the months since 
the factual cutoff.”  ECF No. 262 at 13 (quoting ECF No. 234 at 60).  Even accepting the State’s 
assertion that “further changes have indeed been made,” the Court’s liability order does not 
contemplate, let alone authorize, one-sided supplementation by a Party outside any framework 
for ensuring the reliability of newly proffered information.  
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Absent further discovery, the United States has no way of assessing the alleged post-trial 

developments in Mississippi; nor could the United States meaningfully voice its objections or 

present counter-evidence.  The necessary information—for example, documents and data relating 

to State Hospital utilization and the provision of community-based services to individuals 

experiencing or at risk of unnecessary institutionalization—is almost entirely within the State’s 

control.  Permitting the State’s one-sided supplementation on these terms would unfairly distort 

the record and “tilt the scales of justice.”  See United States v. Mizell, No. 93-1512, 1994 WL 

574729, at *4 (5th Cir. 1994) (upholding the trial court’s denial of a supplemental offer of proof 

after the close of evidence). 

Contrary to the State’s suggestion, Valentine v. Collier, 993 F.3d 270 (5th Cir. 2021) 

does not justify its attempt to graft unsupported evidence of “responsive measures” onto the trial 

record unilaterally, outside any established discovery process and without leave from the Court.  

See ECF No. 262 at 11-12.  In Valentine, a class action alleging that defendants failed to 

implement adequate protections against COVID-19 transmission in its correctional facility, the 

district court issued a permanent injunction after an 18-day bench trial concluding that 

defendants were in violation of the ADA, the Rehabilitation Act, and the Eighth Amendment and 

ordering specific remedial measures.  Valentine, 993 F.3d at 277-79.  On appeal, the Fifth Circuit 

reversed the injunction because it conflicted with the lower court’s own findings and facts 

received in evidence reflecting steps the defendants had taken, both during and after the trial, to 

address the unconstitutional conditions at issue.3  Id. at 284-89.  Concerning COVID-19 testing 

                                                            
3 Valentine was subject to the requirements of the Prison Litigation Reform Act, which do not 
apply to this litigation.  Valentine, 993 F.3d at 291 & n.51. See Woodford v. Ngo, 548 U.S. 81, 84 
(2006).  
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in the facility, for example, the Fifth Circuit rejected the conclusion that defendants’ testing 

strategy constituted deliberate indifference based, “[m]ost importantly,” on the district court’s 

post-trial finding that defendants “are mass testing each week.”  Id. at 286. 

Here, unlike in Valentine, the Court has not made findings relating to developments in 

Mississippi’s adult mental health system since the trial.4  The State has impermissibly used its 

Response and Report to expand the record unilaterally, but that is no substitute for the court-

ordered process for post-trial fact-finding that occurred in Valentine.  Nothing in the Fifth 

Circuit’s opinion suggests that it was appropriate for the State to proffer new evidence without 

leave from the Court and despite this Court’s ruling that the record is closed.   

IV. The Court Should Permit Limited Discovery Concerning Post-Trial 
Developments or, Alternatively, Strike the State’s Extra-Record Allegations. 

In a case whose long history shows that the State’s “movement toward community-based 

services has only advanced alongside the United States’ investigation and enforcement 

litigation,” ECF No. 234 at 59, the State’s “general assurances” of compliance, unsubstantiated 

by facts tested through the adversarial process, warrant no more deference now than they did at 

trial.  Id. at 58. 

If the Court wishes to update the record to account for relevant developments in the 

State’s adult mental health system since the trial, the United States requests limited discovery—

ten requests for production, ten interrogatories, and six depositions—so that supplementation can 

                                                            
4 For example, the Court has not found—and has no basis for finding, aside from the State’s 
unsupported claims—that the State has implemented or begun implementing 16 Intensive 
Community Outreach and Recovery Teams (ICORTs), a service that did not exist at the trial 
evidentiary cutoff of December 31, 2018.4  See ECF No. 262 at 6.  It bears emphasis that the 
State asks the Court to accept this untested modification as a substitute for PACT—a vital 
service that the Court determined was “unavailable and under-enrolled” in Mississippi based on 
extensive evidence—even though ICORT was not the subject of any testimony or documentary 
evidence at trial or any discovery since the trial.  See ECF No. 234 at 19. 
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occur on equal terms.  See Rosie D. v. Romney, 410 F. Supp. 2d 18, 30 (D. Mass. 2006) 

(enforcing a fact cutoff for determination of liability, but stating that the court “might consider 

evidence of later conduct if liability were found and it became necessary to consider an 

appropriate remedy”); Sturgis Motorcycle Rally, Inc. v. Rushmore Photo & Gifts, Inc., No. CV 

11-5052-JLV, 2017 WL 1052575, at *5-*6 (D.S.D. Mar. 20, 2017), aff’d, 908 F.3d 313 (8th Cir. 

2018) (permitting post-trial discovery limited to issues bearing on scope of potential permanent 

injunction).  The United States would propose limiting the scope of this discovery to post-trial 

developments relating to community-based service funding and utilization, State Hospital 

funding and utilization, strategic planning and performance assessment, and treatment outcomes 

for individuals experiencing or at risk of unnecessary State Hospital admission.  The United 

States believes it could complete the proposed discovery within three months of the Court’s 

order. 

Alternatively, the United States asks that the Court strike from the State’s April 30, 2021 

filings all information relating to alleged post-trial changes.  That information is not supported 

by the evidence in the record and is not properly before the Court.  See Bridges, 2007 WL 

2301230 at *3; Adams, 663 F. Supp. 2d at 493. 

V. Conclusion  

For the foregoing reasons, the United States requests that the Court grant its motion for 

limited discovery or, alternatively, to strike. 
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Dated: May 14, 2021 

Respectfully submitted, 

DARREN J. LAMARCA 
Acting United States Attorney 
Southern District of Mississippi 

PAMELA S. KARLAN 
Principal Deputy Assistant Attorney General 
Civil Rights Division 
 

MITZI DEASE PAIGE [MS BAR 6014] 
Assistant United States Attorneys 
501 E. Court Street, Suite 4.430 
Jackson, MS 39201 
Telephone: (601) 973-2840 
mitzi.paige@usdoj.gov 
 

STEVEN H. ROSENBAUM 
Chief 
Special Litigation Section 
    
REGAN RUSH 
Principal Deputy Chief 
Special Litigation Section 
 
/s/ Patrick Holkins 
PATRICK HOLKINS [VA Bar 85665] 
DEENA FOX 
Trial Attorneys 
Special Litigation Section 
Civil Rights Division 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. – 4CON 
Washington, DC  20530 
Telephone: (202) 305-6630 
Patrick.Holkins@usdoj.gov   
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CERTIFICATE OF SERVICE 

 I hereby certify that on May 14, 2021, I electronically filed the foregoing with the Clerk 
of Court using the ECF system, which sent notification of such filing to all counsel of record. 

       /s/ Patrick Holkins   
       Patrick Holkins 
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