22 February 2021

Submission for the EC “Have Your Say” Consultation on ivory trade proposal

CINOA comments on the EC review and proposal on further restrictions and regulations on the trade
of ivory as indicated in the Draft Revised Guidelines whose purpose is to interpret Council Regulation
(EC) No 338/97 (the “Basic Regulation”) and Commission Regulation (EC) No 865/2006 for EU
Member States.

CINOA, as the principal international representative of the micro- and small businesses in the fine art and
antiques trade1, supports proportionate legislation that stops trade in items at high risk of “laundering” ivory
from recently killed elephants or which may enter the illegal ivory trade chain, whilst allowing regulated trade in
low-risk items.

1

CINOA is the principal international confederation of art & antique dealer associations in more than 30
countries. Established in 1935, CINOA is the global leader in representing the international art and antiques trade,
setting benchmark standards for the industry and promoting a responsible art trade. CINOA has a strong code of
ethics which dictates business practices. As representative of the fine art and antiques trade, we strive to work
with the authorities on all aspects affecting our members.
CINOA represents affiliated art and antique dealers – from 15 EU leading art market professional associations plus
associations from Norway, Switzerland, the United States, Canada, South Africa, Australia and Russia – cover a
wide array of specialties from antiquities to contemporary art. To learn more, go to https://www.cinoa.org
CINOA’s associate member The International League of Antiquarian Book sellers (ILAB) federates national
associations from 13 EU countries including Austria, Belgium, Czech Republic, Denmark, Finland, France, Germany,
Hungary, Italy, Netherlands, Spain, Sweden, UK plus associations from 9 other countries. For a complete listing, go
to https://ilab.org/national_associations

After two years of stakeholder meetings and discussions, last October EC officials presented us with a proposal
which, whilst not perfect, provided a workable way forward. It allowed the import of genuine antiques containing
ivory and limited the export of antiques to those items whose value was intrinsic to their workmanship, rarity,
artistry or historical and cultural attributes and not to the ivory they contain. It also required most internal trade
in antiques to be controlled through EU commercial use certificates. It recognized and did not hinder the
international exchange of historical cultural property and artefacts which are an important means by which the
different peoples of the world understand each other’s cultures. This international exchange has existed since the
beginning of trade. An Annex has been included to portray the diversity of antique cultural items incorporating
ivory.

The most recent and considerably amended proposals published on January 28, 2021 run counter to everything
that has been discussed for the last two years and we find it hard to believe that they have taken into account
their impact on the cultural heritage of the European Union, which would be devastating were they to be
introduced. It is critically important to understand and develop proposals that take into account the distinction
between antique cultural items and raw ivory tusks or modern-day trinkets. The Commission has already
recognised that items in the first of these categories are highly unlikely to fuel the demand for ivory or contribute
to poaching or illegal trade.

We believe that the new proposals disregard the fact that worked antique ivory objects are cultural items:

A. do not comply with principles of proportionality and subsidiarity, requiring future actions to be
evidence-based and subject to an impact assessment as stated by President Ursula von der Leyen

B. will prevent commercial exchanges with non-member states and consequently prevent the repatriation
into the EU of cultural property, which often represents the continent’s patrimony, in direct
contradiction to other, sometimes longstanding, EU policies1, without adding any discernible benefit
for wildlife

C. take no account of the different risk levels associated with different types of items, since the proposals
fail to distinguish between modern solid ivory trinkets and historical cultural objects that incorporate
old ivory elements, with the exception of musical instruments, because of the following new measures:
o

Exemption of musical instruments but not pre-1947 worked antique ivory

o

Suspension of import and exports in and out of the EU

o

New intra-European controls without a de minimis exemption
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This paper will further explain some of our objections to the new restrictions as outlined in the Revised
Draft Guidance published on January 28, 2021 on the trade in ivory in the EU.
1. Disproportionate and not evidence-based
The proposal tightens control and restricts the trade of pre-1947 ivory without evidence that there is a link
between antique ivory and saving elephants from being poached. The Draft Revised Guidance Document, just
published by the EC, recognizes that there is no link.
On page 4:
“none of the EU Member States have [sic] been identified in the ETIS report as countries that are implicated
in the illicit ivory trade.”
On page 5:
“EU Member States have not been identified under CITES as important destination markets nor as transit
countries for illegal ivory. Most internal EU trade consists of ivory antiques.”
On page 6:
“It is highly unlikely that internal EU trade of ivory antiques or pre-1975 musical instruments would
contribute to illegal trade of ivory or demand for illegal ivory.”
2. Solely precautionary and in contradiction to other EU legislation
The measures now proposed are solely precautionary, for the reasons acknowledged by the EC in section 1
above. We question if it meets the criteria required to apply the precautionary principle as set out by the EC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Al32042
These restrictions will stop the legitimate trade in antique objects made of ivory without resulting in a
measurable decrease in the demand for modern ivory or the number of elephants poached today. These
restrictions will prevent the movement into and out of the EU of cultural property in direct contradiction to
other, sometimes longstanding, EU cultural policies.
The new proposals regarding antique ivory go against many EU policies which encourage the return to the EU
of cultural property and which recognise the place that culture has in the lives of its citizens. Examples of such
policies include the following: (1) many Member States charge a greatly reduced rate of import VAT on antiques
and works of art, for example France charges 5.5 per cent, rather than 20 per cent, (2) there is no duty payable
on imported antiques and works of art entering the EU and (3) Regulation (EU) 2019/880 on the import of
cultural goods, which aims to control the import of certain important cultural goods, specifically excludes
import controls on antique cultural property that was originally created in the Member States of the EU.

For these reasons the measures do not reflect a proportionate approach to the application of the precautionary
principle.
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3. An exemption for musical instruments – why not for antiques too?

•

From a logical evidence-based point of view, the treatment of antique ivory and musical instruments should
be aligned. The rationale behind trade restrictions should be concerned with alleged links to the source of
the material, not the actual function of the object containing it.

•

The Draft Revised Guidance Document text on the value of musical instruments can equally apply to
worked antique ivory items:
On page 5:
“the value for any musical instrument is intrinsic and the fact that it contains ivory is secondary when
determining the value. Additionally, trade in musical instruments has never been reported as
contributing to current poaching or illegal trade in ivory.”

•

If the aim of the proposals is to send a consistent message, then why may an ordinary 1970s piano with
worn ivory keys continue to be imported into or exported from the EU, whereas the two items illustrated
further below, much older and of far superior cultural and artistic significance, will be prohibited? If the
aim is to reduce the promotion of ivory and the EC is content to allow the import and export of ivory
keyboards 1m 33 cm in length, then the items below represent a far less obvious promotion of ivory.
ALLOWED UNDER THE PROPOSAL:
ordinary 1970s piano with worn ivory keys

PROHIBITED UNDER THE PROPOSAL:
Portrait Miniature (French 18 -19 c)

Silver Legumier (Paris 1925)
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•

It runs counter to normal concepts of cultural exchange that a portrait miniature, such as the one
above, painted on a thin slither of ivory by Jean-Baptiste Isabey (French, 1767-1835) should not
be allowed to return to France and likewise a silver legumier with original ivory handles made in
Paris in 1925.

4. Suspension of EU commercial imports and exports of ivory
•

The proposal does not take into account the distinction between antique cultural items which are highly
unlikely to fuel the demand for ivory or contribute to poaching or illegal tradei and raw ivory tusks or
modern-day trinkets. Antique cultural items, or in CITES terms pre-1947 ‘antique worked specimens’ are
specimens that were significantly altered from the natural raw state of ivory for jewellery, adornment, art,
utilitarian or musical instruments and do not require any further carving, crafting or manufacture to effect
their purpose. (As indicated in section 3, worked antique ivory and musical instruments should fall under
the same exact rules.)

•

This suspension will prevent the import or export of objects which were legally acquired and whose value
is intrinsic to the craftsmanship they display, their rarity and/or their artistic and cultural value, and not
related to the quantity of ivory they contain. These objects often reflect the historical social and economic
trends including Europe’s patrimony.

•

These proposed restrictions will isolate the EU antiques market from the rest of the world, which risks
stunting the cultural understanding and exposure to other cultures promoted by an exchange of antiques.

•

It is not clear whether museums would still be allowed to acquire imported antiques containing ivory, but
even if they would be allowed to do so it is unrealistic to think that EU museums or the internet should be
the only ways in which the public should be exposed to pre-1947 antique items not already located in the
EU at the time of the adoption of these new restrictions.

•

Suspension of imports and exports in objects with ivory will affect many people, not just sellers and
collectors, but those who happen to be in possession of antiques containing ivory, for example, through
inheritance. Service providers such as restorers, photographers, shippers and insurers will also be affected.
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5. New Intra-European controls without a de minimis exemption
•

There should be a distinction between high-risk items like raw ivory tusks and post 1947 ivory objects verses
low risk objectsiilike pre-1947 antiques made of or containing a small quantity of ivory, as the latter
represent no significant risk of perpetuating the illegal ivory trade.

•

While we can see that the trade should be prepared to accept certification requirements for higher risk
items, low risk items should be exempt from requiring a trade certificate. Consequently, an exemption for
items with a de minimis by weight and/or percentage should be allowed.

•

It is likely that without a de minimis exemption, there will be a larger than necessary increase in the
workload of the Member States’ management authorities and a long delay between the application and
granting of the trade certificates, which would interfere with sales.

•

As an example, the CINOA Ivory Taskforce argued, and provided examples, that a de minimis of 50% was
easy to evaluate and objects below this threshold have a very limited risk of contributing to the illegal trade.
A de minimis would decrease the number of applications and the workload of Management Authority
officials so that more attention can be focused on high-risk areas.

CONCLUSION
CINOA, as representatives of the art and antiques trade, fully supports the suspension of (re-)exports of raw ivory
items, as raw ivory value is not linked to its historical, cultural or artistic value and can be linked to poaching of
elephants.
Any new regulations should distinguish between ‘high’ and ‘low’ risk items by taking into account the age of the
item as well as the quantity of ivory. To build on the last two years of EC research and discussions, the new
restrictions as proposed by the EC at the October 2020 Stakeholders Meeting (See EC non-paper and text used in
footnotes on the previous pages) should be considered. This proposal would be improved and made more
workable if:
A. Intra-European trade has an exemption for pre-1947 antique items with a de minimis, (ex. 50% and
250 grams) of ivory content so that no risk or low risk worked antique ivory did not log-jam the
certification process.

B. Import and Export of pre-1947 antique ivory could be reviewed on a case-by-case basis as is currently
the case and experts including those from the trade could be used to ensure the integrity of the objects.
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C. New Administration requirements are practicable without a long application processing time and took
into account issues of concern such as, but not limited to:
a. An adequate adoption period of the new measures
b. Required evidence of age which should not include mandatory C-14 testing
c. CITES certificates which include the name of the seller will not be transferable as they might
violate privacy laws

i

EC Summary of proposal and FAQ October 28, 2020 (which was distributed for the Stakeholders meeting on

Ivory trade): – p. 3 ‘A. According to the draft guidance, valuable items that could be authorised for re-export after
a case-by-case assessment are legally acquired worked specimens (i.e. a specimens that were significantly altered
from its natural raw state for jewellery, adornment, art, utility or musical instrument and do not require any
further carving, crafting or manufacture to effect their purpose) where it is clear that their value is intrinsic to the
specimen, related to its craftsmanship, rarity and/or artistic and cultural value, and not related to the quantity of
ivory it contains. These items are highly unlikely to fuel the demand for ivory or contribute to poaching or illegal
trade. The guidance contains additional elements to take into account in the assessment of applications for reexport.’

ii

EC Summary of proposal and FAQ October 28, 2020 – p. 3 ‘The current blanket exemption for antiques from the

certificate requirement is revoked, and the remaining internal trade in worked items will only be possible if a
certificate is issued by the relevant Member State, except for pre-1947 items that contain only a marginal portion
of ivory, representing no significant risk of ending in illegal trade.’
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IVORY AND ITS WIDESPREAD USE IN CULTURAL ARTIFACTS
Elephant ivory in large and small quantities has been incorporated into cultural artifacts for
thousands of years. As long ago as 1600 BC workshops in Mycenae were producing ivory boxes
and furniture inlaid with ivory for export to the Greek mainland. In Egypt during the reign of
Tutankhamun it was used as inlay in luxury goods, such as chests or head supports.
Ivory has been carved, valued and appreciated in Africa, Europe, India, the Far East and
America. Its use charts and reflects the changing culture of the world over many centuries and
over widely differing cultures.
The items illustrated in this short document demonstrate the widespread use of ivory in a
range of antique objects, objects which were created at a time when elephants roamed Africa in
their millions and the source of the material was primarily animals that had died from natural
causes. To the uninitiated, ‘antique ivory’ conjures up images of carved tusks or figures made
entirely of ivory, but these are in a minority. Its use is far more widespread, ranging from small
pieces of inlay on wooden tea caddies through to thin slithers used as a stable base for the
portrait miniatures that proved popular in 18th-century Europe and North America.
GREEK & ROMAN IVORY
Ancient items, such as this Greek couch-end ornament in the
form of a satyr's head dating from about 200 to 100 BC, have
survived the centuries.
Couches made of
wood and bronze
were often decorated
with a pair of satyr's
heads in bone or ivory,
inlaid into the
ornamented sides.
This Roman ivory figure of Aphrodite Pudica was also
probably an attachment from a banqueting couch and
dates from 100 to 200 AD.
Further examples of Roman ivory can be found in the
Walters Art Gallery in Baltimore.
Objects such as these demonstrate not only the
extent of trade between the Romans and Ethiopian
merchants, but also the social development of Roman
society. At this time a Roman consul would have
worn a crescent-shaped ivory buckle attached to his
sandal as an outward sign of his high rank.

PORTRAIT MINIATURES
In the 18th and 19th centuries it was common for the
middle classes to carry small oval portraits of their loved
ones or family members on their person. Many thousands
of such portraits were painted, sometimes in oils and
sometimes in the delicate medium of watercolour. The
portable nature of the portraits meant that, although
protected in a metal and glass case, they were subjected to
fluctuations in temperature and humidity, as well as knocks.
It was therefore
important that they were
painted on a stable
medium. One favoured
example was thin slithers
of ivory.
Many artists specialised in portrait miniatures and their style
can be recognised. Above is a portrait of General Foot,
painted in watercolour on ivory, by Andrew Plummer (17631837). It measures just 2½ inches in height. Shown left is a
portrait of a lady by Nathaniel Plimmer, dated c. 1800, again
watercolour on ivory.

Sitters for such portraits include some of the most famous
and influential people in the history of the last 300 years.
The portrait to the right is of George Washington, wearing
the blue uniform of a general and the Order of the
Cincinnati. Painted in watercolour on ivory in 1789 by John
Ramage (c. 1748-1802), the miniature achieved the highest
price ever achieved at
auction for a portrait
miniature ($1.2 million).

On some occasions portraits are carved as an ivory relief. This
example is mounted on glass and dates from between 1790
and 1810.

IVORY INLAY IN WESTERN EUROPEAN AND INDIAN DECORATIVE ARTS
In Western European culture ivory has been used for hundreds of years to adorn a wide variety
of objects, both commonplace and important.
Small amounts of ivory were often used to decorate
the keyhole escutcheons of chests of drawers or tea
caddies, such as this Georgian caddy, c. 1800, in
satinwood.
Items incorporating ivory are often commonplace
antiques, made hundreds of years ago and still in
widespread ownership and use in Europe and
America.

From France is shown (right) a Louis
XVI period mahogany & brass banded
tric/trac or games table. The interior
features a backgammon board inlaid
with ivory & ebony.

This very high quality
English desk made by
Hamptons of Pall Mall
dates from 1870. It
features small ivory
escutcheons around
each lock.

For many centuries craftsmen in the
Indian subcontinent have been working
ivory, some of it Asian and some of it
African. One such important example is
shown here and dates from Goa in the
late 16th century. This object, the
Hohenzollern cabinet (after the family
name of the Prussian monarchs), is made
from Indian coromandel, sumptuously
inlaid with scrolling designs of mythical sea
creatures, and naginas with double coiled
trails, all exquisitely formed of natural and
stained ivory. Objects such as these are
of great cultural importance.

The influence of the Portuguese was
prominent in encouraging the creation of
furniture under European influence. This then
spread to the British.
Shown here is an important Anglo-Indian inlaid
ivory and teak writing or dressing table, made
in the Indian south-eastern coastal town of
Vizagapatam. It dates from around 1740.

More examples of ivory’s use
can be seen in inlaid cabinets,
including this early 17th-century
tortoiseshell, etched ivory and
walnut table cabinet made in
Antwerp.

Illustrated on the left and dating from 1743 is the elegant
Walpole Cabinet made by William Hallett, incorporating
carved ivory reliefs.

Even on large items of furniture, such as this
exquisite English Regency japanned side cabinet, it
can sometimes be possible to find small amounts
of ivory. In this case the drawers display ivory
handles.

Historical events have provided the subject matter of the craftsman’s art.
Shown below is a rare English gold and tortoiseshell snuff box mounted with a fine carved ivory
“micro miniature” depicting Admiral Horatio Nelson’s historic battle of Trafalgar formation of a
double line of frigates on a blue-stained ivory sea. Contained in a contemporary gilt tooled red
Morocco box this item will have been made between 1805 and 1810.

Ivory was used for many
everyday objects. In the early
19th century subscribers to
theatres would gain admission to
their seats using ivory tokens,
such as this one shown right.

Walking canes frequently displayed ivory handles. This is a late
17th century English Puritan-style cane and features a malacca
shaft, silver collar and cord hole.

THE USE OF IVORY IN MEDIEVAL AND LATER RELIGIOUS OBJECTS
In Europe ivory was valued
for centuries as a foil to the
blaze of metals and stones
used in devotional religious
objects.
Workshops produced
magnificent carvings that
demonstrated the highest
pinnacles of European design
and craftsmanship, which
were displayed in churches
and other religious
foundations.
The ivory diptych (right)
depicts seven scenes of the Passion of Christ, and dates from 1360-1370. It was made in the
workshop of the Master of the Passion Diptychs, in Cologne, Germany.
To the left is an early 17th century German
ivory relief of the Madonna and the
Sleeping Christ attributed to the craftsman
Kriebel, Jürgen, ca. 1580/90-1645, possibly
from Madgeburg.

To the right is a fine Flemish carved ivory figure of
Christ Crucified ‘Christo Vivo’ dating from the
second half of the17th century.

AFRICAN INDIGINOUS IVORY
It is only natural that African indigenous craftsmen have drawn upon the ready availability of
elephant ivory as a medium for their work Because ivory is not durable under hostile
environmental conditions few ancient carvings from African sites have stood the test of time.
However, the arrival of European traders on the west coast led both to the preservation of late
medieval African ivories and to the influence of European tastes on African traditions over the
last 500 years.
Shown left is an example of a 'Loango'. These
form part of a tradition of ivory carving from
the West African coast which goes back to the
fourteenth century. This example dates from
the 19th century. Typically the scenes depicted
on them are vignettes of life at the time when
they were carved. Not only are these carvings
breathtakingly executed, but they also give an
historical insight into life on the slave coast. The
scenes show missionaries, trade (including
slavery) and everyday activities; they are an
important visual and graphic record of life at the
time.
Examples of these carved tusk can be found in
numerous museums worldwide, including The
British Museum.

JAPANESE NETSUKE
In 18th-century Japan both seals and netsuke
developed into a compact art form of ivory
masterpieces.
Netsuke were small toggles, by means of which a
small pouch, pipe or nest of boxes (“inro”) was
suspended from the waistband (“obi”) of the
traditional Japanese robe, the kimono.
Illustrated here is a shishi and cub, by the 18thcentury artist, Tomotada from Kyoto, and dated
between 1760 and 1780. Netsuke were carved
from a number of materials including both wood and ivory. This example is from ivory and
measures just 2 inches (5 cm) in length.

THE ART DECO MOVEMENT
Ivory has been used as a heat insulator in tea
and coffee services, as well as cutlery handles
for more than 100 years. This beautifully
designed Art Deco tea set by Stower & Wragg
dates from 1938 and demonstrates the highest
quality craftsmanship.

MUSICAL INSTRUMENTS
In addition to the extremely widespread use of ivory for the
keys of pianos, it also featured as a decorative and practical
material for many other musical instruments.

Violin bows have long used ivory as a means of
holding the horsehair in place at the “frog” end of
the bow. Additionally many early stringed
instruments have used ivory decoratively to great
effect. Illustrated right is a type of two-headed
lute, known as a Theorbo, made in Venice in
about 1620, by Christopher Choco. This exquisite
example was constructed from rosewood, ivory,
ebony and snakewood.

To the left is a seven-keyed ivory mounted
boxwood flute by Monzani & Co. of 24 Dover
Street, London, dating from about 1840.

