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A Personal Introduction to This Work...




Today’s Objectives...

e Build awareness of adult guardianship in NC
and the NC Rethinking Guardianship initiative

e Share resources about guardianship and less
restrictive alternatives

e Provide an update on significant activities in
2022

 Invite participation in evolving family and
societal systems change around decision-
making




Decision-Making Core Concepts
& Basic Principles

A range of decision-making options exists for
adults with disabilities of all ages - from full
autonomy (and no one is fully autonomous) to
supported decision-making strategies, and as a
last resort, guardianship (substituted decision-
making)

Supported
Autonomy Decision- Guardianship
Making




Autonomy

e Everyone likes autonomy, including older adults and
people with disabilities

o For that reason, guardianship is, at its best, a
necessary evil and an option that should be
considered as a last resort

e No one is fully autonomous. Who helps you with
important decisions?




Think about your own life...

What rights are most important to you?

Name three major decisions you have made in your life (Examples:
Where you live, what you do, the relationships you have).

1.
2.
3.

How would you feel if you didn’t have the right to make these
choices and someone made them for you and/or took them away?




Self-Determination Makes a
Difference

People with greater self determination are:
= More independent
= More likely to work
= More well-adjusted and healthier
= Safer and better able to recognize and resist abuse

- Khemka, Hickson, & Reynolds, 2005; O’Connor & Vallerand, 1994;
Wehmeyer & Schwartz, 1998




But guardianship MAY be needed

e« To support people:

— Who do not have the interest or ability to make important
decisions

- Who need immediate protection from exploitation or abuse

e In emergencies when
— The person is unable to give consent

— The person did not previously create a plan for making decisions in
an emergency

— The person does not have someone else in their life who is able to

provide consent through a Power of Attorney, Advanced Directive,
or other means

Just be Careful!!




What is guardianship?

Guardianship is a legal relationship. The Court
gives a person the authority to make decisions in
place of another person.

- The VAST majority of guardianships give the
guardian the power to make ALL decisions - Teaster,
Wood, Lawrence, & Schmidt, 2007

- Guardianship is not case management, a guarantee
of good health or safety, effective for preventing all
bad decisions or risky behavior and a guarantee of
never being victimized




Background on Guardianship in NC

e Guardianship removes an adult’s rights to manage his or her life
decisions and places those decision-making responsibilities with a
court appointed guardian.

o [tis estimated that there are more than 23,000 adults subject to
guardianship in NC. In 2019, there were just over 6000 public
guardianships provided by county departments of social services and
contracted corporations. Of those, 64% were for people aged 18-59
with intellectual and other developmental disabilities and/or mental
health conditions.

o Approximately one-third of individuals under guardianship have a
public guardian; approximately two-thirds have private guardians,
many of whom are family members.

« Even now, due to the way that records are kept, it is not possible to
know how many adults in North Carolina are currently under
guardianship.




North Carolina
100 Counties — 100 Jurisdictions — 100 Clerks of Court




Types of Guardians

Guardian of the Person

> has authority to make decisions in most areas of a adult’s personal life, exclusive of
assets. This includes giving consent or a}?lproval for the adult subject to %uardianship to
receive any needed medical services (with some limitations such as sterilization,
amputations and end of life).

Guardian of the Estate

> has authority to manage the adult's assets such as bank accounts, brokerage accounts,
vehicles, real estate, personal property, cash and income such as pensions, dividends,
wages, interest and rental income.

General Guardian
> has the powers and duties of both a guardian of the person and a guardian of the estate.

Interim Guardian

> A limited duration version of any of the above, appointed by the Court due to an
emergency. Its termination date (when the authority ends) will be shown on the face of
the document.

Limited Guardianship

> Tailored to fit the individual in the areas in which assistance with decision-making is
needed




The Process of Obtaining Guardianship
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@ A Petition is filed with the Clerk's Office == ===

o o Respondent is served by the Sheriff @
*
Guardian ad Litem appointed (Respondent
can also hire an independent attorney) k-
¥
o e o If there is an emergency, an “interim”
hearing can be requested @

|
+
@ A hearing is scheduled —-===——===—=—=—~— 3

All interested parties are notified @
i
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At the Hearing

® All parties are entitled to present evidence and question witnesses.

® The Clerk of Court will enter a decision regarding the respondent’s need
for guardianship.

® [f found to be in need of a guardian by clear, cogent and convincing
evidence, the Clerk will determine the type and extent of guardianship
needed and will appoint a Guardian.

.

e
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Who can be appointed as guardians?

N.C.G.5. § 35A-1214

"The Clerk shall consider appointing a guardian according to the
following order of priority:

m An individual recommended in a written instrument (such as a
Will, Power of Attorney, etc.);

W an individual;
W a corporation or a disinterested public agent.

m No public agent shall be appointed guardian until diligent etforts
have been made to find an appropriate individual or corporation
to serve as guardian

m In every instance the Clerk shall base the appointment of a
guardian or guardians on the best interest of the [ward] adult
subject to guardianship.”




How Many People Declared
Incompetent in NC? July 1,2012 - December 31, 2015

No Ruling,
3,484 (22%)

Ruled
Incompetent,
11,945 (76%)

Not
Incompetent,

342 (2%)

Based on 15,771 of
the 15,798 cases--
excluding 27
(0.17%) people
whose records
were missing any
petition/ruling on
Incompetence




How Many People Sought & Received
Restoration?

,.,// \\\ = / I
,/ Guardians ip
| Remained
No Restoration | o
o . 30%
Activity estoration b —

97% Activity 3%




Catawba Data Analysis

January 1, 2015 — September 30, 2016

Dementia
35%




Rethinking Guardianshipis ...

1) Promoting less restrictive alternatives to guardianship

2) Creating long-term changes in the state’s guardianship
system

RETHINKING
GUARDIANSHIP
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Our History- Our Present — Our Future = GUARDIANSHIP

Rethinking Guardianship: Building a Case for Less Restrictive
Alternatives —

January 2015 - December 2017

Rethinking Guardianship: A Person-Centered Approach
July 2018 — December 2019

Rethinking Guardianship Bridge Initiative
January 2020 - June 2020

Making Alternatives to Guardianship a Reality in NC
July 2020 — June 2023

Collective Impact framework:

>

>
>

Backbone, Common Agenda, Shared Measurement, Continuous
Communication, Mutually Reinforcing Activities

Statewide workgroup with diverse affiliations and Steering Team

National WINGS (Working Interdisciplinary Network of Guardianship
Stakeholders)




It's About Ensuring ;
Rights and (A0

Protecting Elders... a0 WWGS

Working Interdisciplinary Networks
of Guarctianship Stakeholczrs

legislation. n
making o
rules ma




Rethinking Guardianship: Carol Kelly ® o
Watch later ~ Share

Watch on 23 Youlube

www.voutube.com/watchev=ZcgkRkokEQ4



https://www.youtube.com/watch?v=ZcgkRkokEQ4

It's Also About Adults
with Disabilities of All
Ages...

3

Jenny Hatch —”I don’t need a guardian. I just need a little help”



https://youtu.be/iKplR1MpCkE
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2018 & 2019 Reports

Beyond Guardianship:

Toward Altematives That
Promote Greater
Self-Determination
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National Council on Disability
March 22, 2018

8 Report
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9 Report

Turning Rights Into Reality:

How Guardisnship and Alternatives Impact the Autonomy of
People with Intellectual and Developmental Disabilities
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National Council on Disability
June 10, 2019



https://ncd.gov/publications/2018/beyond-guardianship-toward-alternatives#:~:text=Amongst%20its%20key%20findings%2C%20NCD's,capability%20to%20make%20autonomous%20decisions.
https://ncd.gov/publications/2019/turning-rights-into-reality
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Britney Spears Says She Will Not Perform
Under Her Father's Conservatorship
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Sean’s Story




Common Agenda

e Core concepts and basic principles:
- Autonomy, liberty, freedom, dignity
- Presumption of competence
- Right to life-time decision-making support




Common Agenda/Shared Aspiration

The System-as-it-Should-be would

« Always use least restrictive options and be based
on best practices

« Offer easily available and accessible information
about options and alternatives to guardianship
that is communicated to and understood by
stakeholders

e Rest on a process in which all stakeholders are
identified and engaged

e Have built-in accountability for all stages of
guardianship and less restrictive alternatives.




The Importance of a Balanced Approach

Autonomy - Support - Protection




Jason’s Story

“I'do it
completely on my
own now. Once
in awhile, | ask my
mother for her
opinion, but I'm
an adult. | make
my own
decisions...l value
the opportunity to
help others and
appreciate the
path that led me
to... mental
wellness.”



https://rethinkingguardianshipnc.org/stories/jasons-story/

Making Alternatives to Guardianship
a Reality in North Carolina

¢« Recommended by Rethinking Guardianship -
NCCDD Funded for July 2020 - June 2023

e Focused on Youth Transitioning to Adulthood
and Adults Transitioning to the Community
from Long Term Residential Facilities

“If you want fewer guardianships, stay out of
the courtroom”

North Carolina Coun




2021- 22 Areas of Focus

1. Reforms to GS 35A in preparation for the 2023
long session

2. Addressing the school to guardianship
“pipeline”

3. Participating in the Olmstead planning
process and implementation

4. Creating accessible, on demand educational
modules on Supported Decision-Making
strategies




NC General Statute 35A Reform

v change language (e.g. adult subject to
guardianship)

v requirement for consideration of alternatives
to guardianship

v process for regular review (rather than
presumption of permanence) with possibility
of increased use of limited guardianship and
restoration

v rights for those under guardianship

v provide for appointed counsel in addition to
GAL




The Mighty 35A Statute Writing Team

T & ¢ <00y 3-5-71 55 36A Froposed Changes with NCEA Commenss edits 2-22-21 format oha




Steps Towards Reform in 2023

Meetings with the NC Bar representatives to refine
concepts/language

Complete final strike-through draft of the proposed
reform legislation

Work with interested clerks on separate pilot initiative
to provide Right to Counsel.

Meet with the Conference of Clerks and AOC; as well
as other stakeholders (DAAS, DSS Directors, etc)

Find advocacy organization [lobbists] to champion the
bill
Identity legislative sponsors




School-to-Guardianship Pipeline

e e SO o aSe—n e =3 - O

“For a variety of reasons, youth with
I/DD are disempowered by schools
actively encouraging guardianship to
the exclusion of less restrictive
alternatives and not providing families
and students with sufficient
information about the availability of a
full continuum of decision-making
supports.” NCD 2019 report




A North Carolina Example

NC Local Education Agency (school district) Message to NC Department
of Public Instruction, Exceptional Children’s Division to review transfer of
rights brochure...

As it arrived:

“The guardianship/conservatorship process
should begin... If families and students feel uncomfortable
with the transfer of the decision-making
abilities of the student, the prospective
guardian needs to petition for guardianship
at the local probate court.”




Suggested Change... Interrupting the
“Pipeline to Guardianship”

“If families and students feel uncomfortable with the
transfer of decision-making authority to the student, there
are many strategies and opportunities to support the
student’s transition into adulthood.”

“Parents and students can learn about free or low cost
options by visiting https://rethinkingguardianshipnc.org/
and the National Resource Center for Supported Decision-

Making at http://supporteddecisionmaking.org

As a last resort, parents may petition for limited or full
guardianship at the local probate court.”



https://rethinkingguardianshipnc.org/
http://supporteddecisionmaking.org

Educating groups including
Exceptional Children’s Teachers

From a parent (email received in 2021):

“I was able to watch a recording of the Rethinking Guardianship talk
you recently gave.

Thank you so much for making this available. 1 have an 18-
year-old daughter with IDD. We fit in the pipeline you
mentioned. An EC high school counselor recommended
guardianship and after much deliberation and research we
proceeded with the process.

We live in Watauga county and have been given limited
quardianship. This just happened back in June. Looking back, we
might have been able to meet her needs with alternatives. |
look forward to one day dissolving the guardianship but at present it
does meet her needs. Thank you again for this information and all
the work you do on our behalf!”




Olmstead and Choice

e I . e P S " &
‘What is Olmstead?
¥ AR = ) ; g -

The US Supreme Court held that public
entities (state and local government) have
an affirmative obligation under the
Americans with Disabilities Act (ADA)
to ensure that individuals with disabilities
live in the least restrictive, most
integrated settings as possible. provided
the setting is appropriate for the
individual.

\ bssbled people think
: '{c nusing homes stink
®

\ " |




What is North Carolina's Olmstead Plan?
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NC’s Olmstead Plan — Published January 2022

Priority #7: Exploring other ways, besides
guardianship, to help people make decisions.



https://www.ncdhhs.gov/508-compliant-north-carolina-olmstead-plan/download?attachment

Olmstead in Action: Informed Decision-Making Tool

Peer/ln-Reach Form A

HoRTH CARDLINA TRANSITIONS TO COMBMUNITY LIVING INITLATIVE
INFoRMED DECIZON-MAarme TooL

This form Is designed as a tood for the In-Reach Peer-Speciallst to guide conversations and
document an Informed decislon-making process with TCL elgible individuals who have chosen
to remain In an adwit care home (ACH]) o frans/ton to an ACH o stats psyciatric hospital
{SPH) INstead of e community.

Fecognizing decision-making 36 an ongoing process, the approach outlined In this fom Is
designed to take place over time with the Individual and thelr guardian (when applicabie). The
ulimate goal k= to rakse the value of seff-empowerment and each Indiiduals night to choose
where they want to live while pursuing pathways to recovery and community Imtegration.

‘Whether or not thelr choice remains the same. It ks criical that individuals hawe been fully
Informed of the avallable altematives to Iving In a lcensed faclity and that any bamiers have
been ideniilied and addressed.

Beforz using this form, Its Impostant for In-Reach Speciallsts/Staft io acknowledge and explors
the Individual's cument preferences and cholces. This may be done In consuttation with the
Individuals gjarll.an andior natural BUWDITB. For E‘Iﬂ"ﬂplE, If an Individual has chosan ba remain
In an ACH or SPH you may conslder saying:

You are the expert i yourselt. May |25k you more about Whers you are cumenty
staying {or where you would ke fo ive)?

I remember a time pians were belng mace for me fo move fram (name seting) to (name
safting)... As an In-Reach Specialist, you can share your experience as a peer
conskdering a transition to an Integrated satting.

My roie Is to Just make sure that when a person 53ys they want to e (name sefting),
that chalce Is an informed cholos.

May | a5k you whal you ilke aboul where you are staying now?
It the Individual 5ays they don't want to be asked, you may repiy:

There I5 no pressure for you fo change your mind or make & declsion fodsy. | value your
right fo choose. That Is one of the maln reasons for Visiting with you. There's no wrong
or right answer hare b, what have yau been foid abaut infarmed chaice?

50 your chalce Is i (festate Meir decision)? Fre had e appartunly fo mest a fof ar
Individuals who have made a simifar declsion. (OMer an examgie of 8 Person you warked
with who benafitad from having more nformation. |

If the Individual's guardian does not want the person to participate, you may reply:

| understand your role a5 this Individuals guartian and that yau have the responsibiky
to maka decisions with and for this iInaidual. So you are probably alreay familar wikh

your obiigation wnder NC General Statute 354-1201(5), which states:

SFUSMIENSNID SROUMD 588K [0 PrEsenve fior the NCOMPelant person e
opportuniy fo exerclse those rghts thar are within his comprehenaion and

NC TransSons o Community Living informed Dedsion-Making Tool, Peenin-Rizach Form A Page 1

Individual Form B

NORTH CARDLIMA TRANZTIONS TO COMMUNITY Living Infttative
INFORMED DECIZION-MAKEG ToOL

Hame & Contact Information:

The purpoas of this form Ie fo support you In meaking an informed decialon sbout whers you wani
tio llve with e help of comveraations, experlences and reflections.

Yiou can compiets this form with the support of the In-Reach Specialist, your guardian, and
ofher parson you wish fo iInciude. I will remaln with you after each conversation or be malled

you shorly after the vistt.

|. Exercising Your Right to Choose
1. Whatdoes | mean o you that you have a right o choose where you Ive?
2. Do'you wani i choosa where you ve? Why or why not?

3. How have you mads Important choloss In the past?
{examples: 3k My and fends, read ahout chakoes, By something on a il basis)

I I
4. How tar along are you with making a cholce about where you Ive?
0 Mot thought sbout |t B Thinking about it 01 Close fo chocsing
@ Made a chaice What Is th cholce?
m—
5. If you have made a decision, how did you go about making that decision?
| |

f.  HOWw can you gain more conidence about this choica?
| |

Support fer Your Deckabon:
Who eise 15 Invoived T
WWhat option oo they preser?
|5 the: pes0n pressuring you?
How can they support you®”
In what ways can the In-Reach Spedalist help you?
VWhat Fole 0 you prefier In making the cholce?
Diecide myseil aer hearing views o

MC Transions o Community Lhving informed Decsion-kaking Tool, Indvidual Form B Page 1




From NC - TCLI Informed Decision-Making Form
for Community Transitions from Licensed Facilities
(RG Bridge Grant 2019-20)

If the individual’s guardian does not want the person to participate, you may reply:

o T understand your role as this individual’s guardian and that you have the responsibility to make
decisions with and for this individual. So you are probably already familiar with your obligation
under NC General Statute 35A-1201(5), which states:

“Guardianship should seek to preserve for the incompetent person the opportunity to
exercise those rights that are within his comprehension and judgment, allowing for
the possibility of error to the same degree as is allowed to persons who are not
incompetent.”

Also, given your role as the guardian, you play a critical role in implementing Title II of the
Americans with Disabilities Act (ADA) and the U.S. Supreme Court’s Olmstead Decision, an
integration mandate which:

o  Prohibits discrimination by public entities in services, programs, and activities on the basis of
disability;

o  Requires that services, programs, and activities be administered in the most integrated setting
appropriate; and,

o  Enables people with disabilities to interact with people without disabilities to the fullest extent possible

You may follow up these replies by asking the guardian:
o  What integrated living options have you explored with (name the individual)?
o What would it take for (name of the individual) to live in the community?




Supported Decision-Making

“a recognized alternative to guardianship through which
people with disabilities use friends, family members,
and professionals to help them understand the
situations and choices they face, so they may make

their own decisions without the ‘need’ for a guardian.”
- Blanck & Martinis, 2015

" NOTHING &

ABOUT US
WiTHOUT
s




“Living on their own for two years together, Suvya & Janie have figured out who can
help most effectively with what. It is incumbent on people supporting these women to
push them to make their own decisions when it is clearly in their power. This does not
mean they will always get it right, but without stretching the muscles, there is no
growth. This has clearly led to less asking, more acting, and greater self-

determination.”

*Shared by Janie’s mother Betsy MacMichael, Executive Director, First in Families of NC




Home Our Mission Our Work ~ Stories Resources About ~ Contact

Welcome to Rethinking Guardianship
North Carolina

Are you considering guardianship? Know your options. Download our brochure in either English or Spanish. Then, click below

for more information about Supported Decision-Making and other alternatives to guardianship.

L NC SDM Exploring Alternatives to Guard...

Watch on 1B Youlube

For stories of guardianship, Supported Decision-Making, and other alternatives to guardianship, visit our Stories page.

https://rethinkingguardianshipnc.org/



https://rethinkingguardianshipnc.org/

TYPES of Guardianship

General Guardianship
Appointed as both Guardian of the Person and Guardian of the
Estate

Guardianship of the Person
Appointed solely for the purpose of performing duties relating to
care, custody, and control

Guardianship of the Estate
Appointed solely for the purpose of managing property, estate,
and business affairs

Limited Guardianship
Tailored to fit the individual in the areas in which assistance with
decision-making is needed

Interim Guardianship
Appointed when there is an imminent or foreseeable risk of harm
to the individual or their estate

Place your organization’s contact information here.

The Rethinking Guardianship Initiative provides information and resources
about guardianship and altematives in NC http//rethinkingguardianshipnc.org/

NCCDD  @iiiiaie. DUNC mmimes e

This document was developed as a partnership between the North Carolina Councdl on Developmental
Disabilities, the North Carolina Division of Aging and Adult Services, and the Jordan Institute for Families in
the School of Social Work at the University of North Carolina at Chapel Hill.
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An Introduction to Options

Adult guardianship exists to protect
our most vulnerable citizens
— but not all need guardianship

Which is YOUR situation?

O A professional has encouraged youto T3 You have a family member or friend who
seek quardianship of a family member has a mental health condition and is
or friend having difficulty making decisions

3 You have a child who has a developmental 3 You have a family member or friend who

disability who is age 16 or 17 has dementia
O Youarein foster care, age 16 0r17,and [ You have a family member or friend who is
someone has told you that you may need aging and you or they are concemed about
adult quardianship when you tum 18 their future
2 You have been told that someone is 03 You have a family member or friend who
seeking quardianship over you has a traumatic brain injury and needs
help making dedisions




What is guardianship?

Guardianship is a legal relationship in which one individual is
given the authority by the court to make decisions on behalf of
another individual who is unable to make and/or communicate
decisions on their own.

Not all vulnerable adults need guardianship.
Guardianship can take away people’s right to make the most
basic decisions for themselves—such as where they will live
and what they will do in the course of a day. Before pursuing
guardianship, consider less restrictive alternatives.

ALTERNATIVES to Guardianship

Family, Friends & Community Support Services
A system of support for an individual in various areas of their life.

Supported Decision Making
A written plan identifies individuals to assist in key areas of life,
such as financial, health/medical, and daily living.

Foster Care 18-21
Continued supportive and financial services for young adults
aging out of foster care at age 18.

Joint Bank Account
An account which allows another person to help pay bills and
manage money. Check with your financial institution.

Living Trust
A legal arrangement for an individual who is having difficulty
managing property or assets themselves.

Special Needs Trust

A legal arrangement that allows an individual who has a disability
to preserve assets while maintaining eligibility for government
benefits.

Representative Payee for Social Security Benefits
Provides financial management of Social Security benefits.

Fiduciary for Veteran's Benefits
Provides financial management of VA pension benefits.

Power of Attorney (Durable/General)
A legal document giving someone the right to conduct financial
business on behalf of someone else without a court order.

Health Care Power of Attorney
A legal document giving someone the right to make health care
decisions on behalf of someone else,

Advance Instruction for Mental Health Treatment

A legal document in which an individual indicates what treatment
and care for mental health conditions they want in the event that
they are unable to communicate their wishes.

Living Will or Advance Directive

A legal document that sets out an individual’s desires for medical
care and treatment when they can no longer communicate and
are near the end of life.

All aduits have rights,
including the right to
self-determination.
Adults have the right to make decisions — good and bad.
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Resources Available at RG Website

v' Self-advocacy tools

v' Stories and videos

v Frequently Asked Questions

v Educational materials on SDM and other options
v Research and data

v Court procedures information

v" Articles




Jeremy’s Story
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Rethinking Guardianship: Bill Donohue & Deborah Woolard

hitps://www.youtube.com/watchgv=itHOGVgouT0



https://www.youtube.com/watch?v=itHOGVgouT0

More information?

Visit the Rethinking Guardianship website
https://rethinkingguardianshipnc.org/

Join the Rethinking Guardianship Workgroup!
Email me at lkfields@email.unc.edu



https://rethinkingguardianshipnc.org/
mailto:lkfields@email.unc.edu

Resources

North Carolina Rethinking Guardianship Website
rethinkingguardianshipnc.org/

National Council on Disability (NCD) - Beyond Guardianship: Toward Alternatives
That Promote Greater Self-Determination for People with Disabilities -
https://ncd.gov/publications/2018/beyond-guardianship-toward-alternatives

National Council on Disability — Turning Rights Into Reality
https://ncd.gov/publications/2019/turning-rights-into-reality

National Resource Center for Supported Decision-Making
http://supporteddecisionmaking.org/

MO Guardianship: Understanding Your Options and Alternatives
https://moguardianship.com/#materials

The Jenny Hatch Justice Project
http://jennyhatchjusticeproject.org/home



https://rethinkingguardianshipnc.org/
https://ncd.gov/publications/2018/beyond-guardianship-toward-alternatives
https://ncd.gov/publications/2019/turning-rights-into-reality
http://supporteddecisionmaking.org/
https://moguardianship.com/#materials
http://jennyhatchjusticeproject.org/home

Linda Kendall Fields M.Ed.
Clinical Assistant Professor
UNC Chapel Hill School of Social Work
(828) 712-4003
kfields@email.unc.edu
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