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As many of us look forward to the calendar change from 2020 to 
2021 this Update provides an overview of the legal landscape of 2020. 
This year-in-review issue includes summaries of the myriad of legislative, 
legal and practice issues, followed by pointers, resources and links to 
more publications and online resources for further review. The Update 
highlights several different subjects, including new offers to purchase, 
practice issues, legislative developments, responses to COVID-19 and 
WRA resources. 

What would a summary of 2020 be without the coronavirus and its 
impact on real estate? The WRA multilevel response to the pandemic 
included advocacy, forms creation, Hotline responses, COVID-19 Legal 
Update Live Presentations and website resources. 

Coronavirus
Essential Services Include Real Estate 

In response to the unprecedented spread of COVID-19, on March 24, 
2020, Wisconsin Gov. Tony Evers issued Emergency Order #12, (“Safer 
at Home” order). The order directed all individuals in Wisconsin to 
stay at home to help stop the spread of COVID-19 (coronavirus). The 
order went into effect for 30 days. Under the order, all businesses and 
operations generally were required to cease activities at facilities within 
Wisconsin unless the business is considered an “Essential Business or 
Operation” under Section 13 of the order. The order defined “essential 
businesses” to include: 

• Real estate services, including appraisal, home inspection and 
title services (Section 13u). 

• Building trades, including carpentry, electrical, HVAC, plumbing, 
moving and relocation services, etc. (Section 13n). 

• Lenders (Section 13l). 

• Property management (13n) (Note: Landlords and rental 
property managers must avoid entering leased residential 
premises unless emergency maintenance is required). 

Section 15 of the order allowed those identified as “essential 
businesses” to travel for work and customers and clients to travel in 
order to access those essential businesses. Thanks to the advocacy 
efforts of the WRA, REALTORS® and their clients and customers were 
allowed to conduct the activities necessary to buy and sell real estate 
in Wisconsin during the time period covered by the order as long as they 
complied with the social distancing and other requirements in the order. 

COVID-19 Resources
WRA Property Showing Guidelines Document 

According to the Centers for Disease Control and Prevention (CDC) 
as well as federal and state surgeons general, individuals were 
educated to practice social distancing and reduce risk from exposure 
to or contraction of the coronavirus, COVID-19. The WRA created the 
COVID-19 Residential Property Showing Guide for use by parties and 
contractors who might visit a property. The WRA legal team created a 
property showing guidelines document that outlines health and safety 
recommendations to follow while conducting property showings during 
the COVID-19 pandemic. 

The showing report is available at www.wra.org/Coronavirus/
ShowingGuidelines.

Coronavirus (COVID-19): Showings and Inspections Safety 
Commitment 

The Coronavirus (COVID-19): Showings and Inspections Safety 
Commitment (CVSI) makes everyone aware of the recommended safety 
precautions and makes clear real estate licensees are not liable for 
damages relating to showings or inspections conducted during the 
COVID-19 pandemic. The CVSI can be used in counterparts – one copy 
might be signed by just one person while another copy may be signed 
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by multiple people. It might just be signed by a seller and listing agent. 
The idea is to be flexible; use the CVSI to set expectations and secure 
commitments to observe safety guidelines and notify other others to 
provide notification if a person is afflicted with COVID-19.

The goal is to educate, inform and minimize risk to licensees, parties 
and third-party service providers. Lines 1-4 define Visiting Parties to 
refer to buyers and their agents and Service Providers to include a home 
inspector, appraiser or other service provider.

The CVSI is available at www.wra.org/Coronavirus/WRA-CVSI. 

COVID-19 Best Practices for In-Person Open Houses 
Over the course of the year, the WRA legal team fielded several 

questions relating to in-person open houses. Whether a property could 
be available for an open house depended on the date and location of 
the property. At certain points in time, due to local or county orders, 
limitations were placed on open houses. After checking for any applicable 
government restrictions or orders, the WRA created a document outlining 
best practices for hosting in-person open houses during the COVID-19 
pandemic. Despite the WRA's continued recommendation that sellers 
and their agents avoid having in-person open houses, open houses were 
still conducted. The WRA encouraged agents to show properties virtually 
or offer individual showings to interested buyers. 

The best practice document is available at www.wra.org/coronavirus/
openhouses. 

Addendum CV Coronavirus (COVID-19) Provisions
Addendum CV-Coronavirus (COVID 19) was drafted by the WRA legal 

team to assist parties in addressing the potential transaction issues 
arising during the pandemic. The addendum was drafted and revised 
throughout the year to be responsive based on calls to the Hotline. 
It addresses potential delays that might arise due to an office of a 
government agency or service provider closing or if a person involved in 
a transaction is quarantined or isolated due to COVID-19. The revised 
version has separate check box provisions with definitions and clearer 
language. Addendum CV can be used when writing an offer or for 
amendment (attached and incorporated into the WB-40 Amendment 
at line 28).

Due to the ever-evolving concerns and discussions surrounding the 
virus, this form may be frequently changed. The WRA will keep you 
informed as to any modifications and explanations accordingly. The WRA 
legal team will continue to work to help provide you and your consumers 
guidance during these unprecedented times. 

Addendum CV is available at www.wra.org/Resources/Covid/Legal_
Issues.

Coronavirus (COVID-19): Commercial Addendum 
The Coronavirus (COVID-19): Commercial Addendum (CVCA) has 

been designed with commercial practitioners in mind. This addendum 
offers a different, more open-ended approach to extensions, delays 
and terminations resulting from the coronavirus. Using check box items, 
the CVCA may be used to extend dates and deadlines with a notice 
explaining the coronavirus cause, a limit may be placed on the length 
of any extension, and the transaction may be terminated if a party 
becomes unable to perform due to the coronavirus. The Addendum 
can be used when writing an offer or for amendment (attached and 
incorporated into the WB-40 Amendment at line 28). 

The CVCA is available at www.wra.org/uploadedFiles/Content/

Resources/Covid/CommercialAddendumCVCA.pdf.

Note that the information in these documents may change due to 
evolving circumstances during the pandemic.

DSPS Approved Forms 
The Real Estate Forms Advisory Committee was busy in 2020 

producing multiple updated WB forms. At the beginning of the year, 
the WB-11 Residential Offer to Purchase was completely overhauled. 
And later, it was adjusted to adapt as it was used in the marketplace. 
The second WB-11 and the WB-14 Residential Condominium Offer to 
Purchase were released in August. At the end of the year, the WB-13 
Vacant Land Offer to Purchase and the WB-15 Commercial Offer to 
Purchase were released, with January 1, 2021, optional use dates and 
February 1, 2021, mandatory use dates. It is anticipated that the Farm 
Offer and Business offer will be updated and released by the REEB in 
2021. 

New WB-11 Residential Offer to Purchase 
(twice) 

In another unprecedented event, there were two new versions of the 
WB-11 Residential Offer to Purchase promulgated by the Real Estate 
Examining Board (REEB) at the Department of Safety and Professional 
Services (DSPS) for use during 2020. The first version of the WB-11 
Offer had an optional use date of November 1, 2019, and a Mandatory 
use date of January 1, 2020. After months of use and user feedback, the 
REEB modified limited provisions resulting in another version (WB-11 
Take 2) with an optional use date of August 1, 2020, and a Mandatory 
use date of September 1, 2020. Prior to both revisions it had been 
almost a decade since the latest rewrite of the residential offer. The most 
significant change in the first version was the reorganization of content 
to approximate the flow of a transaction for ease of use by licensees and 
consumers alike. The initial version of the form added items including a 
wire fraud warning, an optional Radon Testing Contingency, an optional 
Appraisal Contingency, provisions related to homeowner associations 
and Foreign Investment in Real Property Tax Act (FIRPTA), to name a 
few. Comprehensive discussion of the initial 2020 version are contained 
in a series of Legal Updates: 

• September 2019, "WB-11 Residential Offer to Purchase 2020 
Edition Part I," at www.wra.org/LU1909 

• October 2019, "WB-11 Residential Offer to Purchase 2020 
Edition Part II," at www.wra.org/LU1910 

• November 2019, "WB-11 Residential Offer to Purchase 2020 
Edition Part III," at and www.wra.org/LU1911   

Arguably the most controversial provisions in the new offer, and what 
primarily lead to the WB-11 Take 2 version was FIRPTA. The basis of 
FIRPTA is found in § 1445 of the Internal Revenue Code (IRC). The 
concern is foreign persons will sell their property and leave the country 
without paying the tax due on the sale. The Internal Revenue Service 
(IRS) solution is to make the buyer responsible for making sure the 
tax is collected because the buyer will still be here, and they have an 
identifiable asset that can be attached with a lien if need be to ensure 
collection of the taxes. That is, the property purchased by the buyer in 
the transaction. FIRPTA provides a buyer must pay or withhold up to 
15% of the total amount realized in the sale if the seller is a “Foreign 
Person” and no exception from FIRPTA withholding applies.

The major change between the two 2020 versions of the offer was 
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the FIRPTA section. In the WB-11 Take 2, the 15-day time frame and the 
buyer’s right to rescind if the seller was a foreign person were removed 
and other modifications were made in the FIRPTA section to improve 
understanding and ease of use. Additional clarifications were made in 
the WB-11 Take 2 with regard to the Fixtures definition, the Earnest 
Money section, the Conditions Affecting the Property or Transaction 
definition, the Radon Testing Contingency, the Maintenance section and 
the lines for email addresses in the Delivery section.

The FIRPTA section educates the parties about § 1445 of the IRC 
whereby a buyer of a United States real property must pay or withhold up 
to 15% of the total “Amount Realized” in the sale if the seller is a “Foreign 
Person” and no exception from FIRPTA withholding applies. The offer 
goes on to identify the terms used by the tax code, Foreign Person and 
Amount Realized. The buyer is warned of the potential for consequences 
for the buyer for upaid tax and that a tax lien may be placed upon the 
property they are buying after the transaction closes. In the WB-11 Take 
2 the seller is representing the seller is not a foreign person. There are 
two exceptions stated, however: Seller hereby represents that Seller is 
a non-Foreign Person, unless (1) Seller represents Seller is a Foreign 
Person in a condition report incorporated in this Offer per lines 105-
108, or (2) no later than 10 days after acceptance, Seller delivers notice 
to Buyer that Seller is a Foreign Person, in which cases the provisions 
on lines 530-532 apply. To facilitate seller disclosure, the WRA’s real 
estate condition report and vacant land disclosure report forms were 
updated to include a question for the seller to answer as to the seller’s 
foreign status as defined in FIRPTA and stated in 26 IRC § 1445. 

If the seller is not a foreign person, the seller is, per the contract, 
required to complete a Certification of Non-Foreign Status and deliver 
it to the buyer or the Qualified Substitute (attorney or title company). 
The difference in the WB-11 Take 2 is the timing: no later than closing 
is the time frame, replacing the “no later than 15 prior to closing” from 
the first version. Something to note, one possible downside of the 
seller providing the certification just before or at closing is the buyer 

may not find out definitively until closing that the seller, contrary to any 
representations, is a foreign person. If the parties still want to close, the 
closing may need to be delayed to arrange for 15% withholding from the 
seller proceeds in accordance with IRS § 1445 or to find and document 
an exception under FIRPTA. See more information in the Wisconsin Real 
Estate Magazine article, “Hit Me FIRPTA One More Time,” at www.wra.
org/WREM/Aug20/FIRPTA. 

More information about the initial 2020 changes:  

• "WB-11 Revisions Part 1: Introduction to the Updated WB-11 
Residential Offer to Purchase Go with the transaction flow!" in 
the October 2019 Wisconsin Real Estate Magazine at www.wra.
org/WREM/Oct19/WB11Part1.aspx 

• "WB-11 Revisions: A Three-part Discussion" in the October 
2019 Wisconsin Real Estate Magazine at www.wra.org/WREM/
October2019 

More information about the “Take 2” 2020 WB-11 Residential Offer 
to purchase: 

• "Introduction to the New Residential Offer 'Take 2' and the 
Updated Condominium Offer" in the August 2020 Wisconsin 
Real Estate Magazine at www.wra.org/WREM/Aug20/Take2 

• "The Best of the Legal Hotline: Managing Expectations with the 
WB-11" in the August 2020 Wisconsin Real Estate Magazine at 
www.wra.org/WREM/Aug20/Hotline 

WB-14 Condominium Offer to Purchase 
In June 2020, the Real Estate Examining Board (REEB) not only 

approved a second new version of the WB-11 Residential Offer to Purchase 
form for the year, but it also approved an updated WB-14 Residential 
Condominium Offer to Purchase with a mandatory use date of September 
1, 2020. Changes to the basic transactional provisions of the condo offer 
were made to correspond to the new WB-11. Then provisions applicable 
to condomiuum transactions were updated and revised. 
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New contingency for additional condominium information 
The 2020 WB-14 takes much of what had been the Additional 

Condominium Issues paragraph in the prior 2011 condominium offer 
and creates in its place a new optional contingency designed to provide 
the buyer and the buyer’s lender with important insight into the operation 
of the condominium association, any issues or changes on the horizon, 
and a sharper snapshot of the financial status of the association.

Whenever a condominium unit is being offered for sale it is prudent 
for the seller to be prepared and determine the availability of the 
required condominium disclosure materials and the materials listed 
in the optional contingency. The seller and listing firm can reach out 
to the condominium association or the condominium management 
company and discuss the required condominium documents and the 
listed materials that may be needed. They can prepare by rounding up 
the documents, or the links thereto, and let cooperating agents know in 
advance if certain items are not available or may be problematic

See the August 2020 Legal Update, WB-14 Residential Condominium 
Offer to Purchase 2020, at www.wra.org/LU2008. 

Condominium dispute resolution 
Another consideration for condominium owners is that the new 

Wisconsin Statute 703.245 creates a statutory framework of direct 
negotiation for dispute resolution between a condominium association 
and a property owner where a process did not previously exist. When 
a condominium association does not have a predetermined dispute 
resolution process, confusion and frustration are the end result. 
Specifically, the act requires the association or unit owner to provide a 
notice of claim, allowing the other party to request a direct negotiation 
conference, mediation. If a unit owner makes a conference request, the 
association must participate; however, if an association makes a request, 
the unit owner may, but is not required to, participate in the negotiation 
conference. The act applies to new and existing condominiums unless 
the declaration of the condominium provides a process for resolving 
disputes through direct negotiation, mediation, or arbitration.

WRA Forms 
In 2020 the WRA made modifications to the Real Estate Condition 

Report and the Vacant Land Disclosure Report. These changes are to 
reflect the anticipated statutory updates and changes to the newly 
released WB-11 "Take 2" and the WB-14. To learn more, see the 
following resources:

"What's That? Changes to the WRA Disclosure Reports? Tell Me 
More!" in the September Wisconsin Real Estate Magazine: www.wra.
org/WREM/Sep20/Disclosure.

"New Offers, New RECR, New VLDR" document: www.wra.org/RECR/
VLDR/Sept2020.

NAR Code of Ethics Updated
In November of 2020, the National Association of REALTORS®’ (NAR) 

board of directors adopted policies reflecting a commitment to fair 
housing and professionalism. Changes included broadening the scope 
of the Code of Ethics to a REALTORS®’ activities, adoption of a new 
Standard of Practice to Artilcle 10 of the Code of Ethics and a modified 
definition of the public trust. The focus of the policy changes relate to 
discriminatory speech and conduct by members of the association. 

The changes were, in part, a response to the increase in complaints 

about alleged inappropriate, discriminatory conduct by REALTORS®.  
The types of conduct covered include in-person, online and social media 
activity. The modifications to Policy Statement 29 now allow, in limited 
circumstances, coverage of the Code of Ethics to non real estate-related 
activity. A person now has an opportunity to make an ethics complaint 
alleging a violation of the Code for a REALTOR®’s conduct as it relates 
to harassing speech, hate speech, epithats or slurs relating to the nine 
protected classes enumerated in the Code of Ethics. A member may 
be subject to discipline, as with any Code violation, if an ethics hearing 
panel finds clear, strong and convincing evidence of the member’s 
conduct contrary to the Code.  

New Standard of Practice 10-5
Standard of Practice 10-5 states, "REALTORS® must not use 

harassing speech, hate speech, epithets, or slurs” against members of 
those protected classes."

A violation of Article 10 may be found when a REALTOR® engages in 
the enumerated conduct, consisting of harassing speech, hate speech, 
epithets or slurs, about a member or members of any of the Code of 
Ehtics' nine protected classes: race, color, religion, sex, handicap, 
familial status, national origin, sexual orientation, and gender identity. 

For years, NAR has had a Code of Conduct containing anti-harassment 
policy. Now the long standing professional standards process is available 
to review allegations of a member’s conduct. As described in Standard 
of Practice 10-5, four types of conduct are enumerated: harassing 
speech, hate speech, epithets and slurs. What is considered harassing 
speech? NAR’s Code of Conduct and Sexual Harassment Policy includes 
the following about harassment: 

"Examples of harassment include, but are not limited to: epithets, 
slurs or negative stereotyping; threatening, intimidating or hostile acts; 
denigrating jokes; and the display or circulation of written or graphic 
material that denigrates or shows hostility toward an individual or group 
based on a protected characteristic." 
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If a complaint is forwarded to a hearing panel alleging a violation 
of Article 10, a hearing panel will consider these existing standards if 
harassing speech is alleged to determine whether a violation of the 
Code occurred. Then the panel will determine whether the harassing 
speech was based on one of the protected classes. In addition to 
harassing speech, the panel may find evidence of hate speech, which is 
speech that is intended to insult, offend or intimidate a person because 
of some trait, such as a protected class. Epithets are disparaging or 
abusive words or phrases. A slur is an insulting or disparaging remark or 
innuendo. To find a violation of Article 10 of the Code, a hearing panel 
would need to find — by clear, strong and convincing evidence — that 
a member engaged in the enumerated conduct against one of the nine 
protected classes in the Code.

Modification to the definition of public trust 
and notification to regulatory bodies

The NAR policy changes also modified the definition of public trust. 
The previous definition of public trust included: “misappropriation of 
client or customer funds or property, willful discrimination and fraud 
resulting in substantial economic harm.” The newly adopted changes 
now provide: “misappropriation of client or customer funds or property, 
discrimination against the protected classes under the Code of Ethics 
and fraud.” 

The professional standards process has for years included the 
responsibility of the association to notify the DSPS when an ethics 
hearing has occurred and the panel’s decision finds a violation of the 
Code of Ethics related to the public trust. Now, after a professional 
standards hearing, when the hearing panel finds a violation of the Code 
relating to a violation of the public trust, the decision will be forwarded 
to the appropriate regulatory body. Prior to these changes, notification 
of a violation of the public trust by a REALTOR® was limited to the 
licensing authority; now, the notification could  include other appropriate 
governmental agencies. 

The notification is not based on a claim of a violation but rather a 
finding of a violation after a due process hearing. During a professional 
standards hearing, the REALTOR® has an expectation of due process, 
including notification of hearing, time to prepare a defense and bring 
witnesses, and the right to be represented by legal counsel. The newly 
modified definition of public trust now allows the association to notify 
the regulatory body in any case where such a violation occurred. When 
there is a finding of a violation of Article 10 of the Code of Ethics, as 
described in Standard of Practice 10-5, the notification to the regulatory 
body will be limited to conduct as it related to a real estate transaction. 

Modification to address implementation of 
the changes 

Additionally, changes occurred in the Code of Ethics and Arbitration 
Manual (CEAM) to facilitate the implementation of the changes. Appendix 
VII to Part Four, Sanctioning Guidelines has been amended, including 
how panels impose discipline if a violation includes discriminatory 
conduct by a member. Historically education has been an enumerated 
discipline; for example, a member found in violation may be required 
to take implicit bias training. The CEAM may be viewed in its entirety 
at www.nar.realtor/code-of-ethics-and-arbitration-manual. The National 
Association 2021 Summary of Key Professional Standards Changes is 
available at www.nar.realtor/about-nar/policies/2021-summary-of-key-
professional-standards-changes. 

The Code continues to evolve to forward the goals found in the 
preamble and captured by the Golden Rule. The NAR board has taken 
affirmative steps to accomplish the goals of the American dream for all: 
open housing and equal opportunity in housing.

Advocacy 
The WRA legislative team remained active and successful while 

navigating the 2020 pandemic. See the WRA's 2020 Legislative Report at 
www.wra.org/Legislative/Legislative_Reports/Downloadable_2020_
Legislative_Report. To view WRA legislative reports from previous years, 
visit www.wra.org/priorities.

Remote Online Notarization 
Recent legislation regarding Remote Online Notarization (RON) was 

signed by Gov. Tony Evers in early March and was not effective until May 
1, 2020. RON allows for remote or e-notarization in Wisconsin, which 
essentially allows consumers to have certain documents notarized 
remotely, including deeds and mortgage documents, rather than in 
person. Due to COVID-19 and the potential inability of the consumer, 
notary and service provider to meet in person, the land title industry 
worked with the Wisconsin Department of Financial Institutions (DFI) to 
move the effective date to March 18, 2020. 

RON must be performed using regulated technology providers, under 
standards set forth in Wis. Stat. Ch. 140. The services are now available 
for title companies and other real estate transaction service providers. 
There are, however, limitations to RON. A RON can be performed on 
the documents for a real estate closing; however, the law-specific RON 
cannot be performed as to: 

• creation and execution of wills, codicils or testamentary trusts 

• creation and execution of living trusts or trust amendments for 
personal use, not including a transaction, as defined in s. 137.11 
(15)

• creation and execution of powers of attorney, not including a 
transaction, as defined in s. 137.11 (15) 

• creation and execution of marital property agreements 

• creation and execution of powers of attorney for health care 

• declarations to physicians (living wills) 

• authorizations for use and disclosure of protected health care 
information 

See Wis. Stat. § 140.145(10). 

Privacy RON 
The WRA worked to ensure the person agreeing to have the notarization 

occur by RON had their privacy protected. The legislation maintained 
consistency with current federal or future Wisconsin laws regulating 
privacy, but requires a remote notary platform to provide a consumer 
an independent, written consent separate from any other permission, 
disclosure or acknowledgement if the remote notary platform is going 
to distribute the consumer’s information collected during the remote 
notary process. Therefore, the legislation includes, “the notary public 
or any provider of communication technology shall keep confidential all 
documents and information provided to the notary public or provider 
of communication technology or contained in any documents reviewed 
by the notary public or provider of communication technology while 
performing his or, her, or its duties as a notary public or provider of 
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communication technology and may release the documents or the 
information to a 3rd person only with the separate written consent, 
independent from any other consent, permission, disclosure, or 
acknowledgement, in a manner consistent with applicable law, of the 
person who requested the services of the notary public or the provider 
of communication technology. The prohibition under this paragraph 
does not apply when the notary public or the provider of communication 
technology is complying with a request from a regulatory agency or 
supervisory agency or is responding to a lawful subpoena or court order.” 
See Wis. Stat. § 140.02(5m)(b) at https://docs.legis.wisconsin.gov/
statutes/statutes/140/02 and the Wisconsin Department of Financial 
Institutions notification, "Remote Online Notarization Now Available," 
at www.wdfi.org/Apostilles_Notary_Public_and_Trademarks/pdf/
Remote%20notarization%20-%20webpage%20announcement.pdf. 

Learn more about POAs on Episode 22 of WRA’s Thursday Takeaways 
at www.wra.org/ThursdayTakeaways/Episode22.

See the March 2020 Legal Update, "Legislative Changes Impacting 
Real Estate Technology," at www.wra.org/LU2003. 

Chasing sales 
Wisconsin’s constitution requires all property tax assessments to be 

assessed uniformly. Specifically, Article VIII, Section 1 states, “The rule 
of taxation shall be uniform ….” This language, known as the “uniformity 
clause,” was inserted in the constitution in the 1800s to prevent state 
and local lawmakers from giving preferential treatment to some property 
owners over others. As the Wisconsin Supreme Court has recognized, 
the purpose of the uniformity clause is “to protect the citizen against 
unequal, and consequently unjust taxation.” See Weeks v. Milwaukee, 
10 Wis. 186, 242 (1860). 

To ensure property assessments are accurate and fair, state law 
requires municipalities to maintain the assessed value of each major 
class of property within 10% of fair market value once every five years. 
When assessed values fall outside this acceptable range, assessors 
are supposed to perform complete revaluations of the properties, 
which require a closer examination of each property to make sure the 
information on the property is accurate and the value reflects current 
market conditions. Many communities, however, do not perform regular 
revaluations. Some do it every few years, while others wait 10 years or 
longer. It is common for communities to perform regular “maintenance” 
on their assessments, which includes making adjustments to individual 
properties based upon a recent sale or remodeling project such as an 
addition, new garage or bathroom remodel. 

Although the Department of Revenue (DOR) prohibits the practice 
of chasing sales, assessors regularly increase the assessed value of 
property based on a recent sale. In a sampling of 24 communities 
around the state in 2014, an analysis by the Milwaukee Journal Sentinel 
found that at least 5% of the new assessments were identical to a 
property’s selling price. In Racine County, for example, the assessor 
admitted to using the sale price to establish the assessed value for 20% 
of the properties that sold in two communities she assessed. 

Under Wisconsin law, generally, the assessor may not change the 
assessment of property based solely on the recent arm’s length sale 
of the property without adjusting the assessed value of comparable 
properties in the same market area. On March 1, 2020, 2019 Wisconsin 
Act 114 took effect, and it initially applies to property tax assessments 
as of January 1, 2021.

This legislation better educates property owners and property tax 

assessors about the prohibition under current law on using the sales 
price of real estate as the sole basis for adjusting the assessed value, a 
practice known as “chasing sales.” The law includes the following notice 
to be provided to taxpayers as follows: 

Under Wisconsin law, generally, the assessor may not change the 
assessment of property based solely on the recent arm’s length sale 
of the property without adjusting the assessed value of comparable 
properties in the same market area. For information on the assessment 
of properties that have recently sold, visit the Internet site of the 
Department of Revenue at www.revenue.wi.gov/pages/home.aspx.

See https://docs.legis.wisconsin.gov/2019/related/lcactmemo/
act114.pdf and the assessment notice required (underlined language) 
at https://docs.legis.wisconsin.gov/2019/related/acts/114.pdf. Also 
see “Taxing New Homebuyers to the Max” in the March 2019 Wisconsin 
Real Estate Magazine at www.wra.org/WREM/Mar19/TaxToTheMax.

Surveillance 
Due to the increasing questions by real estate agents surrounding this 

issue, the WRA decided to add as one of its priorities during the 2019-
20 legislative session to clarify in Wisconsin law that it is not a violation 
of privacy for a seller to have audio or video recording equipment in 
the property during an open house, individual showing or other viewing 
of the real estate. As of January 22, 2020, Wisconsin law, Wis. Stat. 
§995.60, has been clarified; it is not a violation of privacy for a seller to 
have audio or video recording equipment in the property during an open 
house, individual showing or other viewing of the real estate. 

Prior to the law change, Wisconsin law did not prohibit sellers from 
using surveillance equipment or recording devices to monitor their 
homes during open houses or individual showings. Further, Wisconsin 
law did not require sellers or their agents to notify buyers or post any 
signs informing the prospective buyers or agents of the existence of 
surveillance in the property. Wis. Stat. §995.60 clarifies the rights 
of those owning and entering properties for sale under surveillance. 

https://docs.legis.wisconsin.gov/statutes/statutes/140/02
https://docs.legis.wisconsin.gov/statutes/statutes/140/02
http://www.wdfi.org/Apostilles_Notary_Public_and_Trademarks/pdf/Remote%20notarization%20-%20webpage%20announcement.pdf
http://www.wdfi.org/Apostilles_Notary_Public_and_Trademarks/pdf/Remote%20notarization%20-%20webpage%20announcement.pdf
http://www.wra.org/ThursdayTakeaways/Episode22
http://www.wra.org/LU2003
http://www.revenue.wi.gov/pages/home.aspx
https://docs.legis.wisconsin.gov/2019/related/lcactmemo/act114.pdf
https://docs.legis.wisconsin.gov/2019/related/lcactmemo/act114.pdf
https://docs.legis.wisconsin.gov/2019/related/acts/114.pdf
http://www.wra.org/WREM/Mar19/TaxToTheMax
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According to Wis. Stat. §995.60, “Use of surveillance devices in 
connection with real estate sales” only applies to open houses, 
individual showings and other viewings in connection to the sale. In 
addition, Wis. Stat. §995.60 provides that:

• It is not an invasion of privacy when the owner of real estate has 
surveillance, whether audio or video, in an open house, individual 
showing or other viewing in connection to the sale of real estate.

• “Property” and “owner” are broadly defined to include all types 
of properties, not limiting the law to residential.

• The owner of the real estate may not copy, sell, rent, broadcast, 
post, publish, distribute, disclose, transfer, or otherwise share 
a representation of an individual recorded with a surveillance 
device unless it is pursuant to a court order or the request of law 
enforcement investigating possible criminal conduct.

• Use of surveillance equipment in bathrooms is prohibited.

• An individual who copies, sells, rents, broadcasts, posts, 
publishes, distributes, discloses, transfers, or otherwise shares 
a representation may be required to forfeit not more than $500.

The law does not require a seller to post or disclose that he or she 
has surveillance equipment in the property. Additionally, the law does 
not require the real estate licensee to ask the seller about surveillance 
equipment in the property. Further, the law does not require any 
disclosure by the real estate licensee as to any surveillance equipment 
in the property.

See the March 2020 Legal Update, "Legislative Changes Impacting 
Real Estate Technology," at www.wra.org/LU2003. 

Buyer “Pick Me” or “Love” Letters
Given the limited supply of properties in many markets, one reoccurring 

topic on the Hotline is about the use and risks of buyers adding letters to 
influence the seller’s decision to accept their offer. Whether the content 
of the buyer's "love" letter or "pick me" letter could raise liability issues 
for the buyer, the seller or the broker would be transaction-specific and 
depends on the content of the letter. 

For example, the letter could raise fair housing issues if decisions 
regarding the sale are made based on the buyer’s or another buyer's 
protected class status. Information contained in the letter could raise 
a misrepresentation issue if inaccurate and the seller relied on the 
information when accepting the offer. The letter's contents could also 

create contractual obligations between the buyer and seller for the 
closing of transaction. Likewise if there are any promises or conditions 
contained in the letter that were to be implemented after closing, that 
could be problematic.

Having identified potential issues, buyers may choose to provide "pick 
me" or “love” letters with offers on a case-by-case basis. Whether the 
letter is incorporated by reference as a part of the offer or accompanies 
the offer would be a decision for the buyer to make after reviewing the 
pros and cons. A letter that is not incorporated by reference may not be 
presented to the seller. Any document can be made part of an offer if it 
is incorporated by reference into the offer to purchase. If the cooperating 
broker thinks the listing broker will not present the buyer’s letter, the 
broker may remind the listing agent of the offer presentation rules in 
Wis. Admin. Code § REEB 24.13, which provides for the submission of 
all written proposals, not just offers:

• Wis. Admin. Code § REEB 24.13(1): “Refusal prohibited. 
Licensees shall not refuse to draft or submit any written proposal 
unless the terms of the written proposal would be contrary to 
specific instructions of the other party.”

• Wis. Admin. Code § REEB 24.13(3)(a): “Fair presentation 
of written proposals. (a) Licensees shall present all written 
proposals in an objective and unbiased manner to their 
clients and customers. Licensees shall inform their clients and 
customers of the advantages and disadvantages of all submitted 
written proposals.”

• Wis. Admin. Code § REEB 24.02(19): “'Written proposal' means 
any written document provided by one party to another during 
the course of a transaction, including but not limited to notices, 
offers, counteroffers, options, exchanges, rental agreements, 
and amendments."

See the September 2020 Legal Update, "Multiple Offers and Love 
Letters," at www.wra.org/LU2009 and pages 8-9 of the September 
2017 Legal Update, "Fair Housing Advancements," at www.wra.org/
LU1709. 

NAR generally discourages use of “pick me” or “love” letters because 
of their potential to encourage violations of fair housing laws. In addition 
to the mentioned article, NAR gives this guidance in a recent Window 
to the Law video on multiple offers that discusses how to navigate 
multiple offers, alleviate misunderstandings and reduce the risk of 
discrimination. Watch the video at www.nar.realtor/videos/window-to-
the-law/how-to-handle-multiple-offers.

Delayed Presentation of Offers
There are multiple perspectives to consider if a seller requests a delay 

in presentation of offers. A common scenario that can cause frustration 
in this type of situation begins, for example, when the seller says offers 
will be presented on a certain date, yet low and behold, the property 
shows up as sold in the MLS prior to that deadline. This results in upset 
buyers and cooperating agents who have relied on the information to 
their detriment.

According to Wis. Admin. Code § REEB 24.13(1), the listing broker 
is required to present all offers in a timely manner unless contrary 
to the seller's instructions. The seller decides whether to limit the 
presentation of certain offers and potentially during certain times. If 
the seller limits presentation, the listing broker may communicate the 

 REALTOR® Practice Tip

Even with Wisconsin law clarifying it is not an invasion of privacy 
to have surveillance equipment in or on the property, licensees 
would be best served to be very careful about their observations 
and comments regardless if they are knowingly being recorded. 
Best practice would be to always advise your buyers to pretend 
they are being videotaped or recorded when in a property for an 
individual showing or open house. Licensees should encourage 
buyers to refrain from saying certain things about the property —  
whether good or bad — until outside of the property. But keep 
in mind that “outside of the property” probably means out of 
earshot of the watchful doorbell that triggered a video recording 
when you stepped out on the porch after the showing.
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seller's instructions to cooperating brokers. It 
is advisable to obtain the seller's instructions 
in writing. 

Agreeing to review offers at a future date is 
a legitimate negotiation strategy for a seller 
to use. Ideally the instructions to the listing 
agent to hold offers until a certain date are 
documented in writing, preferably in the listing 
contract. Licensees have an obligation to 
promptly present all written proposals though 
the listing agent and the seller can agree that 
"promptly" may be at some future date. 

If a seller has asked a listing agent to hold 
offers until a future date for review and an 
offer is submitted with a binding acceptance 
date before the future date for offer review, 
the listing agent should inform the seller the 
offer has been received and follow the seller's 
instructions at that point, which may be "send 
the offer to me" or "add it to the pool and 
we can counter it if necessary to create a 
new deadline for binding acceptance." If the 
seller instructed the listing agent to present 
the offer ahead of the future date for offer 
review, the listing agent would be obligated to 
present the offer despite what was advertised 
in the MLS. The seller can accept any offer 
at any time regardless of whether the seller 
originally planned to review all offers at a 
future date. 

If a seller instructed the listing agent to hold 
offers until a future date but the seller then 
began instructing the listing agent to present 
offers prior to that date, the listing agent 
should discuss with the seller the need to 
update the MLS remarks because they are no 

longer accurate now that the seller is indeed 
considering offers as they are submitted and 
not holding them for future review. The seller 
and the listing agent should recognize that 
reviewing and accepting before the stated 
future date puts cooperating agents in an 
unfavorable position because other buyers 
may become angry if they rely on the MLS 
information only to discover another offer is 
already accepted.

 Read more about ethical and legal 
considerations as well as buyer strategies in 
the September 2020 Legal Update, "Multiple 
Offers and Love Letters," at www.wra.org/
LU2009. 

Hotline Sundays 
Beginning in October 2020, the WRA Legal 

Hotline is open for calls on Sunday afternoons.  

The WRA Legal Hotline is open Monday 
through Friday from 8:30 a.m. to 4:30 p.m. 
as well as Sunday afternoons from 1:00 p.m. 
to 4:30 p.m. You can call the WRA Legal 
Hotline direct toll free at 800-799-4468 or at 
608-242-2296 during these hours.

During non-business hours, you may call 
the Legal Services night voicemail by dialing 
either of the hotline numbers listed above. 
You can also contact the hotline 24 hours a 
day through the online form at www.wra.org/
Legal/Hotline/Hotline_Question_Form. For a 
prompt response, all legal questions should 
be directed to the hotline rather than to an 
individual attorney. Hotline help information 
can be found at www.wra.org/HotlineHelp.

http://www.wra.org
http://www.wra.org/LegalUpdates
http://www.wra.org
http://www.wra.org/LU2009
http://www.wra.org/LU2009
http://www.wra.org/Legal/Hotline/Hotline_Question_Form
http://www.wra.org/Legal/Hotline/Hotline_Question_Form
http://www.wra.org/HotlineHelp
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