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Cast in Concrete: California Update 2022 
Introduc�on 

Another tax season is coming and as usual we have tax law that applies for federal returns and 
then there’s California’s laws, which may or may not conform to federal. This is not to say that 
some of it isn’t the same, but unfortunately not much of it is, so it’s important to know the 
differences. We did get some conformity in a par�al sense for a few areas that were 
bothersome last year, for example second round PPP loans and their exclusion from income.  

Over the course of this session, we will discuss these various laws that conform and those that 
do not as well as see what is coming in our future. 

New Legisla�on of Interest  
AB 152 (Ch. 22-736): Extends the COVID-19 paid supplemental sick leave mandate for 
employers of more than 25 employees and establishes a grant program for employers with 26–
49 employees to help defray the expense. 

AB 158 (Ch. 22-737): Enacts a new income tax credit for union dues paid and expands on PPP 
loan conformity enacted in AB 194. Beginning in 2024, dues or dues equivalents paid to a bona 
fide labor organiza�on may claim a refundable tax credit of up to $100. More on this next year. 

AB 192 (Ch. 22-51): Authorizes the Middle Class Tax Refunds. These payments went out to 
taxpayers star�ng in October and were completed in mid-January 2023. The payments were 
made by direct deposit or prepaid debit card. Refunds ranged from: 

 MFJ: $400–$1,050;  
 HOH: $200–$700; and 
 All others: $200–$500. 

The amount of the refund was based on adjusted gross income on the taxpayer’s 2020 tax 
returns filed by October 15, 2021, and whether the taxpayer had a dependent. No refund was 
allowed if AGI was over $500,000 for MFJ and HOH or $250,000 for all others. This is not a 
“refund” in the same sense we are used to and the FTB has announced it will be sending out 
1099-MISCs to payees who receive $600 or more. California will not consider these payments to 
be income, although there remains the ques�on whether or not the IRS will. We have not 
received any guidance on this, and with the FTB issuing a 1099, it may be a decision that we as 
the preparer may need to make. If you take the posi�on that it is not income, it is 
recommended to report the payments on Schedule 1 and back it out with an explana�on, 
especially when a 1099 is issued.  
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AB 194 (Ch. 22-55): Omnibus tax bill: 

 Par�ally conforms to PPP loans approved a�er March 31, 2021. Combined with AB 158, 
retroac�vely conforms to the federal PPPEA expanded defini�on of loan forgiveness 
beginning on or a�er January 1, 2019. You may need to review 2021 returns that did not 
allow deduc�ons for the second round of PPP loans and amend accordingly; 

 Enacts a first-�me penalty abatement (FTA) for California. Unlike the IRS policy to allow 
the FTA every four years, California is a once-in-a-life�me FTA. Also, the FTA is only 
available for failure to file or failure to �mely pay, whereas the IRS FTA is also available 
for a failure to deposit waiver, as well. The FTA is effec�ve for tax years star�ng January 
1, 2022, and any penalty from a prior year will not qualify. When possible, always try for 
reasonable cause first and save the FTA for a penalty that cannot be abated by 
reasonable cause; 

 Allows the Main Street Small Business Tax Credit to be taken on an amended return for 
those who did not �mely file for the credit; 

 Enacts a temporary par�al sale and use tax exemp�on for diesel fuel purchases; 
 Extends the California Competes Tax Credit; 
 Makes technical correc�ons to the Homeless Hiring Tax Credit; and 
 Prohibits offsets of California tax refunds for those who receive the California Earned 

Income Tax Credit or Young Child Tax Credit. 

AB 195 (Ch. 22-56): Provides cannabis tax relief. If you have clients in the cannabis industry, you 
should look into the details of this credit as it will not be covered in these materials. 

AB 1249 (Ch. 22-749): Excludes PG&E se�lements paid to wildfire vic�ms of the 2015 Bu�e Fire, 
the 2017 North Bay fires and Thomas Fire, and the 2018 Woolsey and Camp fires for California 
income purposes. 

AB 1715 (Ch. 22-379): Includes the Space Force in the defini�on of Armed Services for various 
code sec�ons. 

AB 2216 (Ch. 22-896): Conforms to the increased ABLE Account contribu�ons enacted by the 
TCJA. 

AB 2880 (Ch. 22-976): Extends for five more years the College Access Tax Credit through the 
2027 taxable year. 

AB 2955 (Ch. 22-443): Extends the ABC test exemption for commercial fishers until January 1, 2026. 

SB 851 (Ch. 22-705): Revises the Other State Tax Credit (OSTC) calcula�on for taxpayers claiming 
both the OSTC and Passthrough En�ty Elec�ve Tax Credit. 

SB 951 (Ch. 22-878): Extends the increased wage replacement rates for State Disability 
Insurance and Paid Family Leave and provides for further increases beginning January 1, 2025. 
Subjects all wages to SDI taxes star�ng January 1, 2024.  
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Excess Business Losses  
California generally conforms to the IRC §461(l) limita�on on noncorporate business losses, but 
modifies it to: 

1. Apply indefinitely, unlike the federal law where it only applies to tax years 2021–2025 
(changed in the CARES Act); 

2. Require that the business loss calcula�on be applied a�er applying California’s passive 
loss provision rather than the federal loss provision; and  

3. Treat any unused loss as a carryover excess business loss instead of an NOL (as the 
federal provision does) and adds it to the subsequent years to determine the amount of 
loss allowed in that year. 

The CARES Act delayed excess business losses un�l 2021. California does not conform; its 2022 
threshold amounts are $270,000 and $540,000 (MFJ). The 2023 thresholds will increase to 
$289,000 and $578,000 (MFJ). 

This is going to create yet another item that we will have to track separately, as the federal 
return will have an NOL carryover where the California return will have this excess business loss 
carryover. 

NOL Carryback Repealed  
California does not conform to NOL carrybacks for tax years a�er December 31, 2018, but it 
differs from the TCJA rules as follows: 

 Instead of allowing unlimited NOL carryovers, California will s�ll only allow the carryover 
for 20 years — so use it or lose it; and 

 California will allow the NOL at 100%, unlike the 80% federal allowance. (R&TC §§17276, 
17276.21, 17276.22, 19131.5, 24416, 24416.21, 24416.22) 

Like-Kind Exchanges 
This is another area where California has decided to make its own rules: for like-kind exchanges 
made a�er January 1, 2019, California only conforms to the federal rules for some taxpayers. 
Under the federal rules, taxpayers can only exchange real property for real property. California 
complies for both corporate or individual taxpayers with AGIs above $250,000 ($500,000 MFJ, 
HOH, or surviving spouse). In addi�on, California allows taxpayers below that AGI threshold to 
s�ll exchange personal property as well. (R&TC §§18031.5, 24941.5) 

Form 3840 
If the taxpayer exchanges real property located within California for property located outside of 
California, Form 3840 needs to be completed and a�ached to Form 540 un�l the replacement 
property is subsequently sold, unless the sold property is also exchanged.  
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If the taxpayer no longer has a California filing requirement, Form 3840 s�ll needs to be filed (as 
a stand-alone return). However, the FTB strongly encourages taxpayers to submit the Form 3840 
with an amended return so that the Form 3840 is associated with the taxpayer’s account. If filed 
separately, it’s likely the taxpayer will hear from the FTB about the transac�on. Failure to file 
Form 3840 can be deemed a sale if a required tax return is also not filed, and the postponed tax 
on the gain becomes taxable in that year. 

§529 Plans and Scholarship Accounts 
California conforms to the TCJA and Consolidated Appropria�ons Act of 2016 provisions that: 

 Expand the defini�on of “qualified higher educa�on expenses” to include computers, 
so�ware, and internet access; 

 Allow a 60-day nontaxable rollover; 
 Allow rollovers to ABLE accounts if they are made within 60 days of the distribu�on for 

the same beneficiary or member of the beneficiary’s family; 
 Require that taxable income be calculated on a distribu�on-by-distribu�on basis, rather 

than aggregated; and 
 California does now conform to the student loan payments and technical school tui�on 

and registered appren�ceship programs. 

Note: We s�ll cannot use the §529 funds for private elementary schools. In addi�on, any of 
these distribu�ons are subject to a 2.5% penalty in California. (R&TC §17140.3) 

COD Income from Student Loans 
For debts canceled a�er December 31, 2018, California conforms to the TCJA if the loan is 
forgiven due to the death or disability of the taxpayer. This is permanent and will not expire 
with the TCJA provision a�er December 31, 2025, unlike the federal rules. But California does 
not conform to the new COD exclusions under ARPA. 

Medical Expenses 
California conforms to the appropria�ons bill passage which lowers the AGI threshold for 
deduc�ng medical expenses to 7.5%. (Prior to the passage of the appropria�ons bill, the federal 
threshold was 10% of AGI.)  

Kiddie Tax 
With the appropria�ons bill passage, for federal purposes, the unearned income of a minor 
dependent is no longer taxed at the trust tax rate. California conforms in that the income will be 
taxed at the parents’ tax rate. (R&TC §17041)  
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AB 80: PPP Loans 
California par�ally conforms to the PPP loan exclusion. The FTB announced that loans approved 
a�er March 31, 2021, and before June 30, 2021, do not qualify for the exclusion. So, any loan 
received a�er March 31, 2021, will not qualify. The exclusion only applies if the business saw a 
decline in gross receipts of at least 25% (the same as the test for all second draw PPP loans). 
This means that — if the loan was made prior to March 31, 2021 — the income may be 
excluded for California purposes. 

Some returns may need to be amended. If there was a reasonable expecta�on of the PPP loan 
being forgiven, then the expenses need to be reduced when paid rather than when the loan 
was forgiven. Or, if the taxpayer did not take deduc�ons based on the loan qualifying and now 
the loan does not qualify, the taxpayer now needs to amend and take the deduc�ons. 

Individual Nonconformity 
Health Savings Accounts 
California has never conformed to the HSA deduc�on as an adjustment to income. We need to 
be mindful that if we see code W in Box 12 of the W-2, then the California wages should be 
different from the federal wages. If you see that they are the same, be sure to make an 
adjustment on the Schedule California. 

Educator expenses 
California has never conformed to the $300 adjustment to income for eligible educator 
expenses, such as books and supplies for use in the classrooms. This is an add-back to Schedule 
California.  

Moving expenses 
California allows moving expenses both for the employer as an excludable fringe benefit and the 
employee as a deduc�on – either/or, no double dipping. There is the requirement that the 
move be into California or within California to qualify. (Moves out of California do not qualify.) 

Alimony 
California conforms to pre-TCJA IRC §71, where alimony is deduc�ble by the payor and income 
to the payee. Remember that the TCJA applies to agreements signed and effec�ve a�er 
December 31, 2018, or agreements that are modified a�er December 31, 2018, which specify 
that the TCJA applies. For California residents, this could lead to opportuni�es to consult with 
family law a�orneys for strategies. 

SECURE Act 
Although California generally conforms to federal re�rement rules, one big change has to do 
with the ability to contribute to an IRA a�er age 70½. The SECURE Act allows these 
contribu�ons, but California does not, so we will make a California adjustment. Yes, folks we will 
have a California basis in the IRA to keep track of. California does conform to the QCD rules, 
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however, if post 70½ limita�ons apply to the federal return they will not to the California return. 
California conforms to the RMD age increase for taxpayers who turn 70½ a�er December 31, 
2019. (R&TC §17501) 

California conforms to the:  

 Inherited IRA rules; 
 $5,000 penalty-free baby withdrawals (R&TC §17085(c)); 
 Extended due date to set up an employer re�rement plan (R&TC §17501); and 
 Long-term/part-�me employee inclusion in re�rement plans. 

CARES Act 
California does conform to the three-year income inclusion and no penalty for a COVID-19–
related distribu�on. It also appears that you can elect to include the full amount in California 
income and spread it for federal purposes on the 2020 tax return. California also conforms to 
the recontribu�on to a different plan than the one it was taken from. (R&TC §§17024.5(e), 
17507) California also agrees if taxpayer moves out of state prior to recognizing all the 
distribu�on, they only report to California the amount based on �me lived in state. 

California also conforms to the waiver of 2020 RMDs and the recontribu�ons through August 
31, 2020. (R&TC §17501(b)) 

Itemized deduc�ons 
Medical and dental: California conforms to the 7.5% of federal AGI threshold as well as the 
federal medical mileage rate and long-term care insurance premium thresholds. 

Deduc�on for state and local taxes: There is no limit to the deduc�on regarding state and local 
real estate taxes as well as personal property taxes. California never allowed a deduc�on for 
state, local, foreign income, sales and use, war profits, or excess profits taxes. The $10,000 SALT 
limita�on under the TCJA does not apply. 

Mortgage interest: California con�nues to allow a taxpayer to deduct the interest on up to $1 
million of acquisi�on debt and $100,000 of equity debt (not allowed for AMT calcula�ons) for a 
maximum of $1.1 million. Federal law does allow the deduc�on of interest on up to $1 million 
of grandfathered acquisi�on debt but no longer allows the interest on the addi�onal $100,000 
of equity debt. California does not conform to the mortgage insurance deduc�on. 

Charitable contribu�ons: California will s�ll limit charitable contribu�ons to 50% of federal AGI. 
This can create another carryover difference to keep track of. Be mindful when star�ng with a 
new client that there are many differences to take into considera�on. California does not 
conform to the elimina�on of the deduc�on for contribu�ons made to an ins�tu�on of higher 
learning in which the taxpayer receives the right to purchase �ckets to athle�c events.  
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Casualty losses: California taxpayers may s�ll deduct their personal casualty losses for California 
purposes. Unlike the TCJA revision, it does not need to be a federally declared disaster area to 
qualify for the deduc�on. 

Miscellaneous itemized deduc�ons: California limits these deduc�ons to 2% of federal AGI. In 
general, these are the expenses we have for the produc�on or protec�on of income, which have 
been eliminated under the TCJA. 

Phaseout: California s�ll has the phaseout of itemized deduc�ons based on federal AGI, even 
though the TCJA eliminated the phaseout for federal purposes: 

 6% of excess federal AGI over threshold amount ($212,288 single; $318,437 MFS; 
$424,581 MFJ or HOH); or 

 80% of itemized deduc�ons otherwise available. 

Capital gains 
California does not conform to the lower rate for capital gains or qualified dividends and all 
gains are taxed as ordinary income tax rates. 

Net opera�ng losses 
California NOLs are not limited to the 80% of taxable income in a carryover year and the 
carryover period is 20 years, not “indefinitely” as with federal NOLs. 

SB 113 repeals the NOL suspension for 2022 tax year. Any previous suspended NOL will receive 
the 20-year carryover by adding: 

 Three years for NOLs incurred during 2020; 
 Two years for NOLs incurred during 2020; and 
 One year for NOLs incurred in 2021. 

Qualified equity grants by private companies 
California does not conform to IRC §83(i) for qualified grants. This allows the employee, for 
federal purposes, to elect to defer income from stock op�ons or RSUs received in exchange for 
services performed for up to five years. 

Living expenses of Congressional members 
The TCJA eliminated the deduc�on of up to $3,000 a year for living expenses when in 
Washington D.C. while on official business. California will allow the member of Congress to 
deduct the expenses on their California return. (R&TC §§17024.5, 17270) 

Due diligence requirements 
California does not conform to the due diligence requirements for claiming HOH filing status, 
although the FTB con�nues to send no�ces to ensure the taxpayers claiming the HOH status do 
qualify.  
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Child and dependent care expenses 
California par�ally conforms. With modifica�ons, the credit is based on the federal credit prior 
to the amendment by the ARPA. (R&TC §17052.6) California also conforms to the employer plan 
exclusion but not to the increase provided by the ARPA (R&TC §17131), so s�ll only $5,000 is 
excludable from California income. 

Personal credits and adjustments to income 
California does not conform to and does not have any of its own to claim for the following: 

 Saving for re�rement (Savers Credit); 
 Educa�on Credits; 
 Qualified tui�on expenses ; 
 Electric Vehicle Credits (rebates are available from $1,000–$7,000; see 

h�ps://cleanvehiclerebate.org/eng);  
 Solar Energy Credits; and 
 Charitable contribu�on deduc�on for non-itemizers. 

Business Nonconformity 
Employer tax credits 
California does not conform to employer tax credits. Due to the reduc�on of the expense on the 
federal return in the amount of the credit, an adjustment needs to be made for California since 
the expense is fully deduc�ble.  

COBRA 
California does not conform to the COBRA income exclusion, so any COBRA premium assistance 
paid on behalf of the employee needs to be included as taxable income.  

Shu�ered Venue Operators Grants 
California does not conform to the exclusion of these grants, so the grant is considered income 
and the expenses are fully deduc�ble. It’s the same with Restaurant Revitaliza�on Grants and 
SBA subsidies to pay SBA loans. 

IRC §199A deduc�on 
California does not have a comparable deduc�on, so that deduc�on is not allowed in arriving at 
California taxable income. 

Reduc�on in corporate tax rates 
California has its own tax rates and brackets, so it does not conform to the changes under the 
TCJA. 

Dividends-received deduc�ons 
California does not have a dividend received deduc�on and does not conform to the federal 
deduc�on. 
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Corporate AMT 
California conforms to the pre-TCJA federal AMT rules with modifica�ons. It has not eliminated 
those rules as the federal government did under the TCJA. 

Contribu�ons to capital 
California did not conform to the modifica�ons to the defini�on of contribu�ons to capital. It 
has become important to track the differences between those items which are taxable income 
for federal purposes but not for California. (R&TC §§23051.5, 24325)  

Deprecia�on  
 Bonus deprecia�on: California does not conform; 
 Increased IRC §179: California has not raised the limit beyond the $25,000 for IRC §179 

deduc�on expense limit, and a $25,000 threshold of purchases;  
 Listed property: California will not conform to the increased deprecia�on limits for listed 

property. Computers and peripheral equipment will con�nue to be listed property for 
California purposes (R&TC §§17024.5, 17201, 23051.5, 24349.1); 

 Real property recovery period: California has never had a 15-year deprecia�on period 
for leaseholds and will not conform to the CARES Act; and 

 Car and truck: Although California does conform to the federal standard mileage rate, it 
does not conform to the current lease inclusion amounts or luxury auto limits. We s�ll 
use the rates in effect on January 1, 2015. You may need to dust off a copy of the old 
rules if this applies. 

Meals and entertainment expenses 
California did not conform to the TCJA regarding entertainment expenses. For California 
purposes, a business can deduct the cost of �ckets to theater or spor�ng events that are part of 
a business discussion. California does not conform to the 100% meals deduc�on for 2021 and 
2022, although meals provided by an employer for the convenience of the employer are s�ll 
100% deduc�ble. 

Sexual harassment suits 
California does not conform to the TCJA, but rather disallows the deduc�on for se�lements 
when a non-disclosure agreement is in place. This is a bit of a surprise with the current poli�cal 
climate and the increase in tax revenue being lost.  

Self-created property 
California does not conform to the provision that excludes certain self-created property for 
capital gain treatment. Of course, this is immaterial when there is no special treatment anyway 
for capital gains in California. 

Business interest  
California does not conform, so there is no limit on the amount of interest that can be deducted 
for large businesses. (R&TC §§17024.5, 17201, 23051.5, 24349.1) 
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Opportunity Zones  
California does not conform to the capital gain deferral invested in Qualified Opportunity Zone 
Funds. This may leave a taxpayer to pay the California tax on gains out of pocket when they 
reinvest the en�re gain into a fund. Conversely, if they do not invest the en�re gain, then they 
need to recognize the income for federal tax purposes. 

Other business nonconformity  
 Research and experimental expenses: California has its own R&D credit and – star�ng in 

2025 – California will not conform to the requirement to capitalize research expenses. 
(R&TC §§17024.5, 17201, 23051.5, 24365) This will make it that much more difficult to 
help taxpayers analyze the benefits of taking a credit; 

 Nondeduc�ble penal�es and fines: California does not conform to the expanded 
defini�on of nondeduc�ble penal�es and fines (R&TC §§17024.5, 17201, 23051.5, 
24343); 

 Employee achievement awards: California does not conform to the changes of what 
qualifies as an achievement award;  

 Employer Paid Family Leave Credit: California does not offer a similar credit; 
 Transporta�on fringe benefits: California has its own defini�on, and these benefits 

con�nue to be deduc�ble for California purposes (R&TC §§17024.5, 17090, 23051.5, 
24443); 

 New Markets Tax Credit: California does not have a similar credit; and 
 Local lobbying expenses: California did not conform with the repeal of the deduc�on for 

these expenses. (R&TC §§17024.5, 17201, 23051.5, 24343) 

New Annual Tax First-Year Exemp�on 
For years beginning a�er January 1, 2021, and before January 1, 2024, AB 85 provides an 
exemp�on from the annual $800 tax against an: 

 LLP or LP that files a cer�ficate or registers with the SOS; and 
 LLC that organizes or registers with the SOS. 

There must be at least $1 appropriated for this provision in the California budget, and this must 
be done each year that the exemp�on is available. Keep your eyes peeled, as this may come and 
go at the whim of Sacramento and the California budget. 

Many may have heard from clients that received FTB No�ce 763B for partnerships. Per “Tax 
News Flash January,” the no�ce provided a temporary ID number to be used to file partnership 
returns. Most taxpayers who received these no�ces can simply ignore them unless the en�ty is 
an LLP, LP, or LLC and not currently registered with the SOS. 
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AB 5: Employee or Independent Contractor? 
It was in the Dynamex Opera�ons, Inc. v. Superior Court (2018) 4 Cal.5th 903 case that the 
California Supreme Court first adopted the ABC test. Signed into law in September 2019, AB 5 
added a new sec�on to the Labor Code addressing these issues (see §2750.3). Have you been 
receiving as many calls on this as I have?  

To help us understand this and the effect it has we need a li�le background: 

Under the ABC test, workers are defined as independent contractors (not employees) if they 
sa�sfy any ONE of the following condi�ons: 

A. The worker is free from control and direc�on of the hiring en�ty in connec�on with the 
performance of work; 

B. The worker performs work that is outside the usual course of the hiring en�ty’s 
business; or  

C. The worker is customarily engaged in an independently established trade, occupa�on, or 
business of the same nature as that involved the work being performed.  

Prior to the ABC test, we used the mul�-factored test found in Borello (S. G. Borello & Sons, Inc. 
v. Department of Industrial Rela�ons (March 23, 1989) 48 Cal.3rd 342), where no ONE item 
suffices to categorize workers as being engaged in an occupa�on or business dis�nct from that 
of the employer. Under Borello, the employer must determine: 

1. Whether the work is a regular or integral part of the employer’s business; 
2. Whether the employer or the worker supplies the instrumentali�es, tools, and the place 

for the worker doing the work; 
3. Whether the worker has invested in the business, such as in the equipment or materials 

required by the task; 
4. Whether the service provided requires a special skill; 
5. The kind of occupa�on, and whether the work is usually done under the direc�on of the 

employer or by a specialist without supervision; 
6. The worker’s opportunity for profit or loss depending on managerial skill; 
7. The length of �me for which the services are to be performed; 
8. The degree of permanence of the working rela�onship; 
9. The method of payment, whether by �me or by the job;  
10. Whether the worker hires their own employees; and 
11. Whether the employer has a right to fire at will or whether a termina�on gives rise to an 

ac�on for breach of contract.  

It is also relevant whether the worker and the poten�al employer believe they are crea�ng an 
employer–employee rela�onship, but the legal determina�on of employment status is not 
based on this belief. 
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In trying to best understand this, we can look at the FAQs on the California Labor & Workforce 
Development Agency website FAQs regarding the high points below: 

www.labor.ca.gov/employmentstatus/faq/ 

How do you apply the ABC test? 
The California Supreme Court dissected each test as follows: 

Part A: Is the worker free from control and direc�on of the hiring en�ty in the performance of 
the work, both under the contract as well as in fact? 

 The hiring en�ty must establish that the worker is free of such control to sa�sfy Part A of 
the ABC test.  

 A worker who is subject, either as a ma�er of contractual right or in actual prac�ce, to 
the type and degree of control a business typically exercises over employees would be 
considered an employee.  

 Depending on the nature of the work and overall arrangement between the par�es, a 
business need not control the precise manner or details of the work in order to be found 
to have maintained the necessary control that an employer ordinarily possesses over its 
employees.  

What is control? This could be a very difficult test to pass, as there is generally some sense of 
control over the final work being done by the other party. Consider an IT person who handles all 
the IT infrastructure of a business. The hiring en�ty has expecta�ons that the IT person will do 
what they need to in order to make sure that the systems are all running properly. But what if 
the hiring en�ty also expects that the IT person be on premises a certain number of hours per 
week and on call the rest of the �me? It will be hard to not classify him as an employee under 
the second and third bullet points above. 

Part B: Does the worker perform work that is outside the usual course of the hiring en�ty’s 
business? 

 The hiring en�ty must establish that the worker performs work that is outside the usual 
course of its business in order to sa�sfy part B of the ABC test.  

 Contracted workers who provide services in a role comparable to that of an exis�ng 
employee will likely be viewed as working in the usual course of the hiring en�ty’s 
business.  

Where is the line drawn? When a business hires another business to perform work that is 
clearly outside the hiring business’ work the ques�on is easy to answer. For example, think 
about a grocery store hiring a roofer to fix a leaky roof. On the other hand, the same store hires 
a person to help with the semiannual inventory. Because this is related to ongoing business 
ac�vi�es, then that person would be an employee, in my opinion. We are going to be forced to 
hire more and more people who may have been considered contractors in the past. 
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Part C: Is the worker customarily engaged in an independently established trade, occupa�on, or 
business of the same nature as the work performed for the hiring company? 

 The hiring en�ty must prove that the worker is customarily and currently engaged in an 
independently established trade, occupa�on, or business. (Dynamex, supra) 

 The hiring en�ty cannot unilaterally determine a worker’s status simply by assigning the 
worker the label “independent contractor” or by requiring the worker, as a condi�on of 
hiring, to enter into a contract that designates the worker an independent contractor. 
(Dynamex, supra) 

 The independent business opera�on must be in existence at the actual �me the work is 
performed. The fact that it could come into existence in the future is not sufficient. 

 An individual who independently has made the decision to go into business generally 
takes the usual steps to establish and promote that independent business. Examples of 
this include: 

o Incorpora�on, licensure, adver�sements; and 
o Rou�ne offerings to provide the services of the independent business to the 

public or to mul�ple customers, etc. 
o If an individual’s work relies on a single employer, Part C is not met. 

The biggest point here is to be sure that the hiring en�ty hires a business, not an individual. In 
other words, based on the ABC test, unless the workers are performing the same services for 
others, they will most likely look like employees. When talking to our clients who are currently 
considered independent contractors who only have one client, are they really contractors? How 
about when talking to clients who hire people they feel are independent contractors? How do 
we advise them? At this point, it seems that hires must have mul�ple clients (or at least one 
other) in order to meet this test. If not, then they are most likely employees. A good example is 
our engineer client who re�red from a large company and is now helping a “friend” in a start-up 
by doing some temporary work. When we first talked to our client about this, we explained that 
he was close to being looked at as an employee. Now that he has been doing this “temporary” 
work for several years, he clearly falls under the defini�on of an employee. 

How does the ABC test compare to the Borello test?  
Both tests assume that workers are employees, and the hiring en�ty needs to show that they 
are not. The ABC test is designed to make it easier to classify the worker prior to hiring to avoid 
subsequent reclassifica�ons from occurring. Thus, it is more predictable than the mul�-factored 
Borello test. Think about the taxpayer who comes into our office with a 1099 and W-2 from the 
same employer: in most cases, that taxpayer was an employee the en�re �me. Following the 
ABC test, this would have been clear from the beginning. 

Unlike the ABC test where the employing en�ty must show that any ONE of the three tests 
means the worker is an employee, under the Borello test, no single factor determines whether 
a worker is an employee or an independent contractor. The courts consider all poten�ally 
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relevant factors on a case-by-case basis in light of the nature of the work, the overall 
arrangement between the par�es, and the purpose of the law.   

Are employers required to use the ABC test to determine if a worker is an employee? 
No. Although the ABC test is applicable for most workers, Labor Code §2750.3 some�mes 
applies the Borello test a�er other considera�ons are taken into account. 

Occupa�ons where the Borello test is o�en used: 

 Licensed insurance agents and brokers; 
 Licensed physicians, surgeons, den�sts, podiatrists, psychologists, or veterinarians; 
 Licensed a�orneys, architects, engineers, private inves�gators, and accountants; 
 Registered securi�es broker-dealers or investment advisers or their agents and 

representa�ves; 
 Direct salespersons;  
 Licensed commercial fishermen (only through December 31, 2022, unless extended by 

the Legislature); and 
 Newspaper distributors or carriers (only through December 31, 2021, unless extended 

by the Legislature).  

Occupa�ons that require the addi�onal requirements in order to use the Borello tests are: 

 Certain professional services contracts for marke�ng or human resources administra�on, 
travel agents, graphic designers, grant writers, fine ar�sts, enrolled agents licensed to 
prac�ce before the IRS, payment processing agents, s�ll photographers/ 
photojournalists, freelance writers/editors/ newspaper cartoonists, licensed barbers, 
cosmetologists, electrologists, esthe�cians, or manicurists (manicurists only through 
December 31, 2021). Borello applies to determine whether the individual is an 
employee of the hiring en�ty if ini�al requirements are met; 

 Certain individuals performing work under a subcontract in the construc�on industry, 
including construc�on trucking (with certain specific condi�ons applicable to 
construc�on trucking only through December 31, 2021). Borello and Labor Code 
§2750.5 apply to determine whether the individual is an employee of the contractor if 
ini�al requirements are met; 

 Certain service providers who are referred to customers through referral agencies to 
provide graphic design, photography, tutoring, event planning, minor home repair, 
moving, home cleaning, errands, furniture assembly, animal services, dog walking, dog 
grooming, web design, picture hanging, pool cleaning or yard cleanup. Borello applies to 
determine whether the service provider is an employee of the referral agency if ini�al 
requirements are met; 

 Certain individuals performing services pursuant to a third party’s contract with a motor 
club to provide motor club services. Borello applies to determine whether the individual 
is an employee of the motor club if ini�al requirements are met; and 
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 Certain bona fide business-to-business contrac�ng rela�onships. Borello applies to 
determine whether the business providing services is an employee of the business 
contrac�ng for the services if ini�al requirements are met.  

For two specific industries, special rules apply under the Business and Professions Code: 

 Certain real estate licensees, for whom the test of employee or independent contractor 
status is governed by §10032(b) of the Business and Professions Code. (If that sec�on is 
not applicable, then Borello is the applicable test for purposes of the Labor Code, except 
ABC will be the applicable test for purposes of workers’ compensa�on as of July 1, 
2020); and 

 Certain repossession agencies, for which the determina�on of employee or independent 
contractor status is governed by §7500.2 of the Business and Professions Code.  

Regarding the trucking industry, a federal district court li�ed the injunc�on blocking California’s 
enforcement of the ABC test against motor carriers and independent truck owner-operators 
conduc�ng business in California. This means AB 5 will go into effect immediately for these 
transporta�on workers and drivers will likely be reclassified as employees in most cases. 

When did the changes from AB 5 become effec�ve? 
In general, the law became effec�ve on January 1, 2020, although different �meframes may 
apply in some circumstances: 

 For Industrial Welfare Commission wage orders, the ABC test already applied per the 
Labor Commission’s opinion le�er dated May 3, 2019, due to the Dynamex decision 
(although the ABC test does not apply to the above-men�oned exempted occupa�ons at 
this �me); 

 For all other Labor Code provisions, the date is January 1, 2020; 
 For UI including eligibility for UI, the date is January 1, 2020; 
 For workers’ compensa�on, the ABC test applies as of July 1, 2020. This means that a 

worker who has an eligible workers’ compensa�on claim on or a�er July 1, 2020, the 
ABC test applies unless exempt due to being in a certain occupa�on men�oned above.  

Does AB 5 mean that all workers will automa�cally be reclassified as employees? 
Not necessarily. The Labor Code assumes that all workers are employees and provides tests to 
help the hiring en�ty prove they are independent contractors. Employers may wish to evaluate 
how they classify their workers and are encouraged to do so. 

Can a hiring en�ty simply have workers sign an agreement that they are independent 
contractors?  
Unfortunately, even if both par�es agree that is not an op�on, we are going to need to use 
either the ABC test or, when appropriate, the Borello test. An employer cannot change the 
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status of a worker from an employee to an independent contractor simply by having a wri�en 
agreement or by paying as an independent contractor and providing a 1099. 

Are there penal�es for misclassifying workers as contractors instead of employees?  
Yes. In addi�on to penal�es that may be assessed for wage viola�ons associated with a worker 
being misclassified as an independent contractor, there are civil penal�es for willful 
misclassifica�on. Under Labor Code §226.8, which prohibits the willful misclassifica�on of 
individuals as independent contractors, there are civil penal�es of between $5,000 and $25,000 
per viola�on. Willful misclassifica�on is defined as voluntarily and knowingly misclassifying an 
employee as an independent contractor. 

Beware: The penalty can be assessed not only on the employer but also on the advisor. If you 
counsel a client incorrectly, you are also on the hook for the penalty. Only an a�orney who 
provides legal advice that a worker is an independent contractor is exempt from the penalty.  

What difference does it make to classify the worker as an employee? 
California law dictates a minimum wage, over�me, break periods, workplace safety, and 
retalia�on laws for employees. Employees also have state agencies that enforce these laws. 
Independent contractors do not get these benefits and need to have all issues resolved 
contractually. 

Does AB 5 apply to interns? 
No. AB 5 and the ABC test apply to whether someone is an employee or independent 
contractor. There are separate standards that apply to someone being an employee versus a 
volunteer or intern. 

What should workers do if they feel they are employees but being treated as 
independent contractors? 
A worker can file one or more of the following: 

 A wage claim with the Labor Commissioner’s Office; 
 A Report of Labor Law Viola�on with the Labor Commissioner’s Office for widespread 

viola�ons affec�ng a group of workers; or 
 A lawsuit in court. 

Are there protec�ons for workers facing retalia�on because they complained about being 
misclassified? 
Yes. Workers who face any discrimina�on or retalia�on can file a case with the Labor 
Commissioner. (This is nothing new.) However, it is important to note that if the worker is an 
independent contractor, the Labor Commissioner has no jurisdic�on, and the worker would 
have to go to court to file a grievance. 

Is there any grace period for employers to get into compliance?  
No. Employers must pay all employees and appropriate payroll taxes as of January 1, 2020.  
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If the employer does not have an EDD account in place, they need to do so right away to ensure 
they maintain compliance. If the employer realizes they have employees now and have been 
trea�ng them as contractors, they need to change the workers’ classifica�on. 

How are employment status determina�ons made by the EDD for purposes of UI and SDI 
benefits? 
The EDD may make employment determina�ons through an employment tax audit or through 
determining a claim for Unemployment Insurance (UI) or State Disability Insurance (SDI) 
benefits. For work performed prior to January 1, 2020, employment status will be determined 
by the exis�ng provisions of Unemployment Insurance Code §621(b), which requires the EDD to 
use the Borello test. For work performed on or a�er January 1, 2020, the EDD will determine 
employment status based on the tests provided in AB 5. 

What risks do employers face under the UI Code for not properly classifying employees? 
Having failed to comply with the UI code, employers will have underpaid employment taxes and 
will not only have to pay those employees’ share of payroll taxes but also penal�es and interest. 

Can workers be considered employees under California law but independent contractors 
under federal law? 
Yes. California and federal governments set their own rules and have different tests. How this 
will be handled from a tax standpoint is s�ll a bit of a mystery per the FAQs. The FTB will be 
issuing guidance once they figure out this issue. 

Workers subject to Borello test only 
 Physicians, including veterinarians; 
 Insurance brokers; 
 Lawyers; 
 Architects and engineers; 
 Private inves�gators; 
 Accountants; 
 Registered security broker-dealers; and 
 Direct salespersons. 

These workers are subject to Borello, provided they: 

 Have a professional license; 
 Have a business license; 
 Maintain a business loca�on; 
 Set their own hours and fees; 
 Hold them out to other firms; and 
 Exercise their own judgement. 
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Professional service exemp�ons apply to: 

 Marke�ng professionals; 
 Travel agents; 
 Certain Human Resources administrators; 
 Graphic designers; 
 Grant writers; 
 Fine ar�sts; 
 Enrolled Agents; 
 Compe��on judges (armature referees)***; 
 Insurance and financial service industries – underwriters, inspectors, premium auditors, 

loss control workers ***; 
 Landscape architects***; 
 Manufactured-home salespeople***; 
 Certain interna�onal-exchange visitor-program coordinators***; 
 Certain music and entertainment industry professionals***; 
 Payment processing agents; 
 Photographers and photojournalists**; 
 Freelance writers, editors, newspaper cartoonists**; and 
 Licensed barbers, cosmetologists, electrologists, manicurists* and esthe�cians. 

*** Added under AB 2257 
** Max 35 submissions per client 
** Only un�l January 1, 2022 

This is a constantly evolving area and further research may be necessary to be sure you are 
advising your clients correctly. 

Proposi�on 22 
With the passage of Proposi�on 22, app-based drivers are not subject to AB 5 rules. Although 
the drivers are not employees, the network companies must: 

 Guarantee wages equal to 120% of the minimum wage (in the jurisdic�on where the 
passenger is picked up) + $.30 a mile towards expenses; 

 Prohibit termina�on without cause and allow an appeals process; 
 Provide a health care s�pend for drivers who are driving at least 15 hours a week; and 
 Carry, provide, or make available auto liability insurance on behalf of the drivers. 

Although this is a nice compromise, the drivers are not en�tled to: 

 Unemployment compensa�on;  
 Workers’ compensa�on; or 
 Re�rement benefits.  
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At this point, this only applies to drivers. Any other app-based service providers are s�ll subject 
to AB 5. 

1099-NEC 
The IRS will be sending the new 1099-NEC to California. (The payor is not responsible to send 
the 1099-NEC to the FTB themselves.) Star�ng in 2020, the FTB waived the failure-to-file 
penalty, being it was the first year we were using the 1099-NEC forms and the IRS was not 
sending them as part of the 1099 sharing program.  

The FTB is looking closely at the payees’ addresses because in many cases the payee may have a 
California filing requirement even if they are not in California. As a reminder, California taxes 
income where it is earned, and considers much of what is done for a California business to be 
earned in California. 

Example of repor�ng income earned in California 

Jim is a webmaster based in Colorado and does all his work from his home office in Boulder. 
He provides web design and maintenance service to Joan’s Cowboy Boots, a California store. 
Jim charges Joan $25,000 a year to maintain her website and Joan sends Jim a 1099-NEC. 
Assuming that Joan is Jim’s only California business client, he will report the $25,000 on his 
Form 540NR. 

No Longer an ACA Mandate to Have Health Insurance 
The box asking the ques�on is no longer on the 1040, although it is now on the 540. Per the 
California healthcare mandate beginning January 1, 2020, all California residents must either: 

 Have qualifying health insurance coverage;  
 Obtain an exemp�on from the requirement to have coverage; or 
 Pay a penalty when they file their state return star�ng with tax year 2020. 

Like ACA, the minimum essen�al coverage includes: 

 Eligible employer-sponsored coverage, including self-insured plans, COBRA and re�ree 
coverage; 

 Coverage purchased in the individual market, including a qualified health plan offered by 
Covered California (California’s health insurance exchange) and student health coverage, 
as long as it substan�ally meets all the requirements for Title I of the Affordable Care 
Act; 

 Medicare Part A coverage and Medicare Advantage plans; 
 Full-scope coverage under the Medi-Cal program; 
 Medicaid; 
 Children’s Health Insurance Program (CHIP);  
 Certain types of veterans’ health coverage administered by the Veterans Administra�on; 
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 Most types of TRICARE under chapter 55 of Title 10 of the United States Code; 
 Coverage provided to Peace Corps volunteers; 
 The Non-appropriated Fund Health Benefits Program; 
 Refugee Medical Assistance supported by the Administra�on for Children and Families; 
 University of California Student Health Insurance Plan and the University of California; 
 Voluntary Dependent Plan; and 
 Other coverage recognized by the State Department of Health Services as minimum 

essen�al coverage.  

Like the ACA, minimum essen�al coverage does not include coverage providing only limited 
benefits, such as the following: 

 Coverage consis�ng solely of excepted benefits, such as: 
o Stand-alone vision care or dental care; 
o Workers’ compensa�on; or 
o Accident or disability policies; 

 Coverage for onsite medical clinics; 
 Long-term care, nursing home care, home health care, community-based care, or any 

combina�on thereof; and 
 Liability insurance (both general and auto) and liability insurance supplements. 

Similar to the ACA, to avoid a penalty, California residents will need health coverage for each 
month beginning January 1, 2020, for:  

 Themselves; 
 Their spouse or domes�c partner; and 
 Their dependents.  

Are there exemp�ons? 
Yes. Most exemp�ons may be claimed on a filed California tax return or processed by Covered 
California. According to the FTB: 

Exemp�ons processed by Covered California: 

 Religious conscience exemp�on; 
 Affordability hardship; and 
 General hardships. 

Exemp�ons claimed on state tax return:  

 Income is below the tax filing threshold; 
 Health coverage is considered unaffordable (exceeded 8.24% of household income for 

the 2020 taxable year); 
 Families’ self-only coverage combined cost is unaffordable; 
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 Short coverage gap of three consecu�ve months or less; 
 Certain non-ci�zens who are not lawfully present; 
 Certain ci�zens living abroad/residents of another state or U.S. territory; 
 Members of health care sharing ministry; 
 Members of federally recognized Indian tribes including Alaskan Na�ves;  
 Incarcera�on (other than incarcera�on pending the disposi�on of charges); and 
 Enrolled in limited or restricted-scope Medi-Cal or other coverage from the California 

Department of Health Care Services.   

Financial help 
With the expanded federal subsidies increase included in the Infla�on Reduc�on Act (IRA ’22) 
California will not be providing subsidies through 2025. Since California is not providing any 
subsidies, there is no need to complete Form 3849 reconcilia�on nor when they receive Form 
3895 from Covered California. Taxpayers will only receive the Form 1095A. 

Penalty 
Uninsured taxpayers face a penalty when they file their state tax return without health 
insurance coverage or an exemp�on. The penalty is based on California income and the number 
of people in the household. The FTB’s penalty es�mator is available at: 

www.�b.ca.gov/file/personal/filing-situa�ons/healthcare/es�mator/ 

The penalty is the higher of either: 

 The flat amount $800 per adult and $400 per child; or 
 2.5% of the gross income that exceeds the threshold amount based on the filling status 

and number of dependents.  

Example of penalty calcula�on 

Assume a family of three (two parents, one child) with a gross household income of 
$150,000.  

The flat amount calcula�on is $1,875, computed using $750 per adult and $375 per child: 
($750 × 2) + $375 = $1,875. 

The percentage of household income calcula�on is $2,523.88, which is 2.5% of gross income 
that exceeds filing threshold: ($150,000 - $49,085 × 0.025) = $2,522.88. Because the 
percentage of household income was higher than the flat amount, the penalty amount for 
this family is $2,522.88. 

For everything you need to know on this topic, go to: 

www.�b.ca.gov/about-�b/newsroom/health-care-mandate/index.html 
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CalSavers 
Employers without a company re�rement plan must enroll their employees in a CalSavers 
account unless: 

 The employer has fewer than five employees; or 
 The employees opt out.  

The program was phased in star�ng in 2020 as follows: 

 100 employees, employer must have registered by September 30, 2020; 
 50 employees, employer must have registered by June 30, 2021; 
 5 employees, employer must have registered by June 30, 2022; and 
 1 or more employees must register December 31, 2023. 

Failure to comply will be subject to a $250 penalty per employee and will increase to $500 per 
employee if employer fails to comply within 180 days. 

For more informa�on:  

www.calsavers.com/ 

Proposi�on 19 
The GOOD: Allows “base year” transfers anywhere in the state for taxpayers who are: 

 Over 55 (Prop. 60 allowed transfers to and from a limited number of coun�es);  
 Severely disabled; or 
 A vic�m of a wildfire or other natural disaster. 

Over 55 or severely disabled taxpayers my transfer the base year rate up to 3 �mes. Also, 
anyone can purchase replacement property for less than the property sold. 

The BAD: For proper�es transferred a�er February 16, 2021: 

 When parents pass their property to a child, the receiving child must use the property as 
their principal residence. And only the first $1 million of addi�onal assessed value is 
excluded; and 

 The non-principal residence exclusion has been eliminated. 

This can mean that there are poten�al tax planning changes forthcoming and a review of ours 
as well as our clients’ estate planning is necessary. 

AB 150: Passthrough En�ty Elec�ve Tax (PEET) 
Also known as the SALT workaround, for tax years 2021–2025 a qualified S corpora�on, 
partnership, or LLC taxed as either that is doing business in California may elect to pay a 
passthrough en�ty elec�ve tax equivalent to 9.3% of its net income. (AB 150 (Ch. 21-82); R&TC 
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§17052.10, 19900 et seq.) This reduces taxable income passed through on the K-1 and becomes 
a credit as taxes paid on the individual Form 540. The IRS has acknowledged this SALT 
workaround (see IRS No�ce 2020-75), and the FTB has posted FAQs for more informa�on:  

www.�b.ca.gov/file/business/credits/pass-through-en�ty-elec�ve-tax/help.html 

Note: If the SALT cap is repealed (as read on January 1, 2021); the PEET will become inopera�ve 
on the following January 1. 

How does PEET work? 
To qualify, the en�ty must be an S corpora�on, partnership or an LLC taxed as an S corpora�on 
or partnership in order to par�cipate. In California, only those that want to par�cipate may do 
so; it is not an all-in in order for anyone to par�cipate. A partnership can allocate income any 
way it wants, so if not all partners partake, then only the ones that do will get the benefit of the 
reduced federal income. For S corpora�ons, that is not the case; if not all shareholders 
par�cipate the ones that do share the benefit of the deduc�on but not the credit. 

If the payment is made before December 31, 2022, it is included in the federal taxable income 
being passed through. If not paid in 2022, the credit is allowed for California but not as a federal 
deduc�on un�l the 2022 tax year – unless the en�ty is an accrual-based taxpayer. If your client 
did not make the 2021 payment un�l 2022, do not forget to pick up the deduc�on on the 2022 
tax return.  

Example of elec�ng to par�cipate 

B&G, LLC is taxed as a partnership and both Bill and Gloria elect to par�cipate in the PEET for 
2021. They did not have a completed set of books on December 31, 2021, so they es�mated 
that they would have net income of $100,000 and made a payment of $9,300 ($100,000 × 
9.3%). When their return was completed in March, they had actually net income of $150,000 
and needed to make an addi�onal payment of $4,650 ($50,000 × 9.3%). On their 2021 federal 
return, they will deduct the $9,300 paid in 2021 and have to include the $4,650 on their 2022 
return. For the state tax credit they will receive the full benefit of the $13,950, or $6,975 
apiece. 

This is a yearly elec�on. The decision to make the elec�on must be made by June 15 of each 
year, at which �me an es�mated payment is due (for the greater of 50% of the previous year’s 
PEET or $1,000).  

If the 2022 income drops from 2021, there is no excep�on to the 50% rule. So, the en�ty may 
end up with a refund, depending how much overpayment the 50% creates.  

Each year, if the elec�on is made, the tax is due by the original due date of the return, not 
including extensions (March 15, 2022, for most taxpayers). Failure to properly pay this tax will 
create failure to pay penal�es which in California can be steep, star�ng at 5% for the first month 
or part of, 0.5% for each month up to a maximum of 25% of the unpaid tax. (R&TC §19132) 
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Prac�ce �p: Be careful advising clients that are not your best record keepers about being part of 
this program, as it may be an issue if they misjudge their income. 

If a business is not in business in June, then they do not need to make a payment in order to 
benefit from the PEET. If the en�ty is a SMLLC and wants to par�cipate, they would need to 
convert to an S corpora�on or add a partner. If this is done midyear, say in July, that would 
require two short-year returns and two $800 minimum fees but the new en�ty could par�cipate 
in PEET and not have to make a payment un�l the return is due (although if they really want the 
best benefit they should make a payment by December 31). 

All income is included 
Qualified net income is all income from the en�ty whether it is simply net business income, 
rental income, capital gains, or investments; the source does not ma�er. The poten�al issue is 
where to deduct the expense. If the en�ty has only investment income, will it offset investment 
income or be treated as a miscellaneous itemized deduc�on which will give no benefit. Un�l we 
get guidance from the IRS, the only safe bet is that the credit is s�ll available for the California 
tax return. 

How to make the payment 
Use Form FTB 3893, Passthrough Elec�ve En�ty Tax Voucher. Or taxpayers may use WebPay:  

h�ps://webapp.�b.ca.gov/webpay/login/belogin?Submit=Use+Web+Pay+business 

There is an op�on to choose the passthrough en�ty elec�ve tax when making the payment and 
this also allows the en�ty to knowledge it is complete and accepted. 

Self-Correct Return Outreach 
Select taxpayers who reported large Schedule C expenses will receive self-correct le�ers from 
the FTB. Beginning the week of January 10, 2022, the Franchise Tax Board will begin an outreach 
effort by sending self-correct le�ers to selected taxpayers who reported large Schedule C 
expenses that are “significantly higher than expected” on their 2019 tax returns.  

The purpose of the self-correct le�ers is to encourage these taxpayers to review their 2019 tax 
return, and current tax years, for any discrepancies. The le�er informs the taxpayers to file an 
amended tax return to correct any discrepancies. 

This self-correct le�er does not cons�tute an audit. The tax returns remain subject to audit un�l 
the expira�on of the statute of limita�ons. The taxpayer should maintain documenta�on to 
substan�ate that those deduc�ons are in line with business ac�vity.  

The outreach will begin with a small volume of self-correct le�ers sent in January, and then 
increased volume over the next several months. The explicit goal is to expand future outreach 
efforts to include other issues and tax years. 
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If you had any clients call you when they received this no�ce, be sure to let them know that this 
is not an audit or even a poten�al one. Remind them that they should review the deduc�on in 
ques�on to be sure they can support it in the event it is looked at. (From the FTB January 2022 
Tax News, www.�b.ca.gov/about-�b/newsroom/tax-news/index.html) 


