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Client Alert – California Employment Law Updates    December 30, 2019 

• A summary of California laws impacting employers in 2020 and 2021 are detailed 
below.

• In addition, California has a new test for determining whether a worker is an 
employee or an independent contractor. For details, please review the Engage Client 
Alert issued on the new Independent Contractor Law, here. 

• A review of the California Consumer Privacy Act is also available here.

Revised Required Posters for California Employers 
On December 24, 2019, the California Department of Fair Employment and Housing released revised 
versions of several required employment-law posters, and below are links to the revised posters: 

1. Employment Discrimination;
2. Family Care and Medical Leave (CFRA Leave) & Pregnancy Disability Leave;
3. Sexual Harassment Prevention: The Facts about Sexual Harassment;
4. Transgender Rights in the Workplace; and
5. Your Rights and Obligations as a Pregnant Employee.

Please immediately replace your existing posters with the revised posters and post them in 
conspicuous areas frequented by all employees.   

Harassment Prevention and Implicit Bias Training 
General Sexual Harassment Prevention Training 
Please review our November 4, 2019 Client Alert regarding updates concerning general sexual 
harassment prevention training, including the extension of the deadline to January 1, 2021 for 
employers with 5 or more employees to complete the first round of training for supervisor and 
nonsupervisory employees.   

Janitorial Workers 
Beginning January 1, 2020, the California Department of Industrial Relations must establish a training 
advisory committee to create a list of qualified organizations that janitorial employers can engage to 
provide sexual harassment prevention training. 

Health Care Facilities Providing Perinatal Care 
Effective January 1, 2020, hospitals that provide perinatal care, and alternative birth centers or primary 
clinics that provide services as an alternative birth center, must implement implicit bias training 
programs for all health care providers involved in perinatal care of patients working at those facilities.  
Additionally, the health care providers must complete initial basic training through the program and 
provide a refresher course every two years thereafter (or on a more frequent basis if deemed 
necessary by the facility).  

https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2018/12/DFEH_WorkPlaceDiscriminationHarassmentPoster.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2018/12/DFEH_WorkPlaceDiscriminationHarassmentPoster.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2017/06/CFRA_PregnancyLeave_English.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2017/06/CFRA_PregnancyLeave_English.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2019/08/DFEH_SexualHarassmentPoster.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2019/08/DFEH_SexualHarassmentPoster.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2019/08/DFEH_TransgenderRightsWorkplace_ENG-1.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2019/08/DFEH_TransgenderRightsWorkplace_ENG-1.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2019/08/RightsObligationsPregnantEe_ENG.pdf
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2019/08/RightsObligationsPregnantEe_ENG.pdf
https://files.constantcontact.com/e0a62a76301/7a028828-7311-46d2-a23f-3ef182e17840.pdf
https://files.constantcontact.com/e0a62a76301/e1ef0dc4-c53c-48fb-9ea1-488111318e20.pdf
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Construction Industry 
New law mandates the California Division of Labor Standards Enforcement to develop 
recommendations for the construction industry regarding harassment and discrimination policy and 
training standards, delays such training until January 1, 2021 for seasonal, temporary and other 
employees hired to work for less than six months, and explains how employers with multiemployer 
collective bargaining agreements can satisfy the training requirements. 

Wage & Hour  
Effective January 1, 2020, employees will have the option of recovering civil penalties for unpaid 
wages.  However, employees’ recovery will be limited to either statutory penalties or civil penalties 
pursuant to California’s Private Attorneys General Act (PAGA).  However, employees will be unable to 
recovery both statutory and PAGA penalties for the same violation. 

In 2020, the California Labor Commissioner’s authority will be expanded to permit the office to issue 
citations for violations of unpaid wages that were less than the wage set by contract in excess of the 
applicable minimum wage. 

Leave of Absences & Benefits 
Beginning January 1, 2020, the following new rules apply regarding leaves of absences and benefits: 

• Employers must provide additional unpaid leaves of absence, up to 30 business days per year,  
to employees who donate an organ and have exhausted their accrued sick leave. 

• Employers must notify – in two different forms – employees who participate in flexible spending 
accounts (e.g., dependent care flexible spending accounts, health flexible spending accounts,  
or adoption assistance flexible spending accounts) of any deadlines to withdraw funds before 
the end of the plan year. 

Further, on July 1, 2020, employees may receive up to eight weeks (and additional 2 weeks) of paid 
family leave benefits from California’s State Disability Insurance program either (1) to care for a 
seriously ill child, spouse, parent, grandparent, grandchild, sibling, or domestic partner, or (2) to bond 
with a minor child within one year of the birth or placement of the child in connection with foster care or 
adoption. 

Health Care Workers 
Beginning January 1, 2020, a licensee of a skilled nursing facility must provide a detailed written notice 
to residents – and their representatives, at least 90 days before the finalization of the transfer of 
operation (or other change/transfer of ownership), of any sale, transfer of operation, or other change of 
ownership. Further, during a 60-day transition period, prospective licensees will be prohibited from 
discharging employees without cause or otherwise reducing wages, benefits, or other terms and 
conditions of the employees’ employment. 

In 2020, the enrollment period for individual health care benefit plans will be extended.  For individual 
health care benefit plans outside the California Health Benefit Exchange (Exchange), the enrollment 
period must run from November 1 of the preceding calendar year to January 31 of the benefit year.   
For individual health care benefit plans offered outside and through the Exchange, and if plan selection 
is made between December 16 and January 31, the effective date of coverage will be February 1 of the 
benefit year. 

Effective January 1, 2020, for health facilities, employees (or their representatives) have the right to 
discuss possible regulatory violations or patients’ concerns (1) with inspectors privately during an 
investigation or (2) during an investigation with the California Department of Public Health. 
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Lactation Accommodations  
California has expanded lactation accommodation for workers.  Beginning January 1, 2020, California 
employers must provide their employees with a private lactation room or location (that is not a 
bathroom), which is in close proximity to the employee’s workspace.  The lactation room/location must 
meet the following requirements: 

• Must be safe, clean and free from hazardous materials; 
• Contain a surface to place a breast pump and personal items; 
• Contain a place to sit; and 
• Have access to electricity or alternative devices (e.g., extension cords or charging stations) 

needed to operate a breast pump. 
Also, employers must provide access to a sink with running water and refrigerator (or an alternative 
cooling device) to store milk, and it must be located in close proximity to the employee’s workspace.   

 
If employers provide a multi-purpose room, then lactation purposes must take precedent over other 
uses. 

Employers with fewer than 50 employees may be exempt from one of the above-described 
requirements if the employer can demonstrate that it “would impose an undue hardship by causing the 
employer significant difficulty or expense when considered in relation to the size, financial resources, 
nature, or structure of the employer’s business.”  

Additionally, employers must prepare and distribute to employees a lactation accommodation policy 
that includes: 

• A statement regarding an employee’s right to request a lactation accommodation; 
• The process by which an employee makes the request; 
• An employer’s obligation to respond to the request; and 
• A statement regarding an employee’s right to file a complaint with the Labor Commissioner for 

lactation accommodation violations. 

Employers must distribute its lactation accommodation policy to new employees or when current 
employees inquire or request parental leave. 

Additionally, employers must refrain from discharging, discriminating or retaliating against an employee 
for exercising or attempting to exercise the employee’s lactation accommodation rights.  

Finally, unlike existing law that permits a $100 penalty per violation, effective January 1, 2020,  
the California Labor Commission has authority to impose a civil penalty of up to $100 per day for each 
day for which an employee is denied reasonable break time or adequate space to express milk.  Denial 
of reasonable break time or adequate space for an employee to express milk will be deemed a failure 
to comply with California’s Labor Code section 226.7, which governs meal, rest and recovery periods. 

Protections Against Discrimination and Harassment 
Whistleblower Protection Extended to Patients’ Rights Advocates 
Effective January 1, 2020, California law will bestow whistleblower employment protection to patients’ 
rights advocates who provide services at county mental health centers, and there will be a private right 
of action to enforce the rights and protections granted to county patients’ rights advocates. 
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Deadline Extended to File Employment Discrimination Complaints  
Beginning January 1, 2020, the statute of limitations to file a complaint alleging discrimination under 
California’s Fair Employment and Housing Act (FEHA) will extend from one year to three years.To date, 
it is unclear if the new statute of limitations will apply retroactively to claims filed in 2019. 

Racial Discrimination Expanded to Include Hairstyles 
On July 3, 2019, California enacted the Creating a Respectful and Open Workplace for Natural Hair 
(CROWN) Act and became the first state to ban discrimination based on hairstyles associated with 
race, and it will take effect in January 2020.  The CROWN Act expands the definition of “race” under 
FEHA to include “protective hairstyles,” including but not limited to braids, locks and twists.  The 
CROWN Act also states that “workplace dress code and grooming policies that prohibit natural hair, 
including afros, braids, twists, and locks, have a disparate impact on Black individuals as these policies 
are more likely to deter Black applicants and burden or punish Black employees than any other group.”   
Labor Commissioner Citations 
In January 2020, the process for appeals and enforcement related to discrimination and retaliation 
complaints will be expanded and new bond requirements will take effect.  Additionally, a new schedule 
of enforcement deadlines will take effect. 

Arbitration & Settlement Agreements 
Conditions of Employment Provisions: Ban on Mandatory Arbitration Agreements  
New law bans employers from requiring any applicant for employment or employee to waive any right, 
forum, or procedure under FEHA or California’s Labor Code as a condition of employment, and it 
prohibits employers from threatening, discriminating, or retaliating against or terminating employees 
who refuse to waive such rights.  The new law applies to agreements entered into, modified or 
extended on or after January 1, 2020. The new law does not apply to post dispute settlement, or 
negotiated severance, agreements.  Of note, legal action challenging this new law is expected on the 
grounds that the Federal Arbitration Act preempts it. 

Arbitration Agreements: Employers’ Penalty for Failure to Timely Pay Arbitration Costs & Fees 
Beginning January 1, 2020, employers will face harsh consequences for failure to timely pay arbitration 
costs and fees.  If the drafting party fails to pay the fees and costs to initiate or continue arbitration 
proceedings, the drafting party will be in material breach of the arbitration agreement.   
If the drafting party materially breaches the arbitration agreement, employees have the option of 
seeking one of the following remedies: (1) withdraw the arbitration claim and move the matter to court;  
(2) compel arbitration to force the employer to pay reasonable attorney’s fees and costs related to the 
arbitration; (3) if the arbitration proceeding has commenced, seek to continue the arbitration and ask 
the arbitrator to initiate a collection action against the employer at the conclusion of the arbitration to 
collect all fees associated with the arbitration, including the administration of the proceedings related to 
the employer’s default; or (4) pay the employer’s arbitration fees and costs and recover the fees as a 
part of the arbitration award regardless of the merits of the arbitration.   

Additionally, the court will have authority to issue the following sanctions against employers: (1) 
monetary sanctions; (2) evidentiary sanctions; (3) terminating sanctions; and (4) contempt sanctions.   

Settlement Agreements: “No Rehire” Provisions  
Beginning January 1, 2020, employment settlement agreements can no longer contain “no rehire” 
provisions concerning future employment with the employer or any parent company, subsidiary, 
division, affiliate, or contractor of the employer unless the employer makes a good faith determination 
that the settling party engaged in sexual harassment or sexual assault.  The prohibition applies to no-
rehire provisions between employers and “aggrieved persons,” which is defined as a “person who has 
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filed a claim against the person’s employer in court, before an administrative agency, in an alternative 
dispute resolution forum, or through the employer’s internal complaint process.”  The prohibition applies 
to such employment settlement agreements entered into on or after January 1, 2020, but it is 
inapplicable to severance agreements not offered in response to an employment dispute.  Also, the 
new law does not require employers to rehire an employee if there is a legitimate non-discriminatory or 
non-retaliatory reason for terminating the employment relationship or refusing to rehire the individual. 

Voter Protection 
Effective January 1, 2020, in addition to allowing employees up to two hours off work to vote,  
without loss of pay, employers will be prohibited from requiring or requesting employees to bring mail 
ballots to work or complete the mail ballot at work.  Violating employers will be subject to a civil fine up 
to $10,000 per election.  

Workplace Safety 
Effective January 1, 2020, construction and renovation employers, where Valley Fever is endemic,  
must provide awareness training to its workers.  The training is not required during the first year that the 
county is listed as highly endemic, but it is required in subsequent years. 

In the new year, employers also must report serious injury, illness or death immediately via telephone 
or via the online mechanism established by the California Division of Occupational Safety and Health 
(Cal/OSHA).  Until Cal/OSHA makes the online mechanism available, employers can submit reports via 
telephone or email.  Failure to comply with the reporting requirement will subject an employer to a 
$5,000 civil penalty. 

Finally, beginning January 1, 2020, the following revised definitions take effect: 

• The term “serious injury or illness” no longer will include the 24-hour minimum time 
requirement for qualifying hospitalizations, excluding those for medical observation or diagnostic 
testing; and 

• The term “serious exposure” will include exposure of an employee to hazardous substance 
that could realistically cause death or serious physical harm. 

Additionally, beginning in 2020, the California Department of Public Health must inform Cal/OSHA of 
employee blood level tests at or above 20 micrograms per deciliter.  Within three working days of the 
report, Cal/OSHA must initiate an investigation and has authority to impose citations and fines. 

Entertainment Industry 
California Labor Code section 1286 governs the employment of infants, and, beginning January 1, 
2020, the definition of infants’ employment is expanded to include the entire entertainment industry and 
clarifies that board-certified physicians in pediatrics and family medicine can certify infants to work.  
 




