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With the continuation of the COVID-
19 pandemic, employers face a 
constantly evolving landscape of 

lockdowns, re-openings, and health and safety 
requirements. This Employer Guide has been 
put together to help employers navigate issues 
around COVID-19 vaccinations in the workplace 
and whether an employee can be required to 
disclose whether they are vaccinated. 

In Part 1 of this Guide, we discussed whether 
an employer can require an employee to be 

vaccinated. In Part 2 of this Guide, we discussed 
the various Human Rights grounds that an 
employee could raise to be exempt from the 
vaccination policy, whether an employee can 
refuse to comply with the vaccination policy 
on the basis of a personal preference and who 
would be liable if an employee gets sick or dies 
from the vaccination. 

This part of the Guide discusses the employee’s 
privacy rights, the proof of vaccination required, if 
any, and what steps to take to ask for disclosure.  

Can an Employee be Required to Disclose 
Whether they were Vaccinated?
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I.   CAN AN EMPLOYEE BE REQUIRED TO 
DISCLOSE WHETHER THEY ARE VACCINATED?

Instead, or in addition to requiring an employee 
to be vaccinated, an employer may wish to 
require an employee to disclose whether they 
are vaccinated. Although this may appear as the 
least invasive way to ensure the health and safety 
of their workers, an employer may still face a law 
suit for requiring such disclosure since this may 
be seen as a breach of an employee’s privacy 
rights.

The first question for an employer to ask is for 
what purpose they are inquiring whether an 
employee has gotten a vaccination or requiring 
proof of vaccination?

Employers have a duty to provide a safe 
workplace, pursuant to section 25(2)(h) of the 
Occupational Health and Safety Act, which 
requires an employer to:

“take every precaution reasonable in the 
circumstances for the protection of a worker”

This duty applies whether the employee is 
continuing to work in their physical work space 
or are starting to transition back to their physical 
work space. Some questions that an employer 
may wish to consider are: 

1.   How important is vaccination to the 
workplace given the practice of masking 
and social distancing?  

2.   If many at the workplace are already 
vaccinated, masking and social distancing, 
then why require certain other employees 
to vaccinate? 

3.   What is size of the workplace and the 
number of employees in relation to the 
proximity of the employees to each other?

4.   Are alternate working arrangements, either 
at the workplace or from home, an option?

5.   Is there frequent contact with the public, 
especially in health care settings?

An employer must therefore balance the duty 
to provide a safe workplace with an employee’s 
privacy rights.

A Joint Statement was released in respect of 
Privacy of COVID-19 Passports from The Office 
of the Privacy Commissioner of Canada.  The 
Privacy Commission has warned that requiring 
employees to provide proof of vaccination is 
an “encroachment on civil liberties that should 
be taken only after careful consideration”.  It 
referred to balancing the employer’s purpose 
(likely to provide a safe workplace) with an 
employee’s privacy rights by meeting all of the 
following conditions with respect to disclosure of 
vaccination status:

1.  Necessity;

2.  Proportionality; and, 

3.  Effectiveness.

In what types of workplaces might these criteria 
be met? 

If an employee is working in close proximity to 
others – perhaps in a production line in a factory 
– and is unable to perform their job from home, 
then it is possible for an employer to require proof 
of vaccination. However, if the employee can work 
from home or work from an office that maintains 
or can maintain social distance, especially with 
limited contact with the public, then it is less likely 
the employer can require proof of vaccination. 
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What type of proof of vaccination can be 
required?
The employee’s privacy rights will need to be 
taken into account when determining the type 
of proof required. If an employer chooses to 
obtain proof of vaccination, they should use the 
least invasive method to obtain confirmation. For 
example, in some cases, it may be enough to 
obtain verbal confirmation that the employee is 
vaccinated.

Another way to maintain an employee’s privacy 
rights may be to request documentation, not 
copy it, and merely visually examine it in the 
presence of the employee, before returning it. 
This ensures the employer gets documented 
proof, without actually making a copy or placing 
it in the employee’s file, thereby respecting the 
employee’s privacy rights.

Making a copy of the proof that the employee 
is vaccinated is the most invasive measure into 
an employee’s privacy and should not be done 
unless absolutely necessary.

What are the steps to asking for disclosure?
If an employer chooses to ask for disclosure, the 
following are a list of steps they can take:

1.   Obtain the least amount of private 
information from the employee; 

2.   Always seek the employee’s written consent 
before making a copy of any private or 
medical documentation;

3.   Explain to the employee how the medical 
information will be used and stored;

4.   Take all steps to ensure the information is 
confidential (i.e., by keeping it secure and 
protected);

5.   Do not use the proof of vaccination 
documentation collected for any purpose 
other than ensuring that COVID-19 risks 
are minimized in the workplace; and 

6.   Take all steps to ensure that the information 
collected is only shared on a “need to 
know” basis (i.e., if it is necessary to 
disclose vaccination rates to management 
or the executives in the company, then 
do so without naming any employees or 
providing any data that could lead to the 
identification of employees).

CONTACT US TODAY FOR PARTS 1 – 2, AND 4 
OF THE EMPLOYER GUIDE!
•  Part 1 – Can an Employee be Required to be 

Vaccinated?

•  Part 2 – What if an Employee refuses on the 
basis of a Human Rights Ground?

•  Part 4 – Can an Employee be Required to 
Undergo COVID-19 Testing?

Contact us at contact@minken.com or call us 
at 905-477-7011 to receive the previous and 
remaining parts of the Employer Guide.

WE ARE HERE TO HELP! 
Vaccinations in the workplace, the transition back 
to the office and the COVID-19 pandemic will be 
an ongoing process and discussion, and starting 
the conversation with your employees is essential. 
Reach out to your employees now, whether they 
have continued to work or are transitioning back 
to work, to ask for their concerns and questions, 
and contact Minken Employment Lawyers today 
for assistance with vaccinations and any COVID-
19 related questions at contact@minken.com or 
call us at 905-477-7011. Go to our website and 
sign up for our newsletter to receive up to date 
information, including new legislation and Court 
decisions impacting your workplace. 

The content of this booklet is intended to provide a general guide to the 
subject matter. The content of the booklet is not, and should not be 
construed as, offering any form of legal advice. Every case is different 
so we strongly recommend speaking to an Employment Lawyer about 
your specific circumstances. 
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