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TO:  CO Department of Labor & Employment, Division of Family & Medical Leave  
FROM:  Colorado Chamber of Commerce Labor & Employment Council  
DATE:   June 29, 2022  
RE:  Comments on Draft Regulation Concerning Benefits & Employer Participation Requirements 
 

On behalf of the Colorado Chamber and its Labor & Employment Council, we appreciate receiving the draft 
regulation from the Division concerning benefits and employer participation for the CO Family and Medical 
Leave Program.  The Colorado Chamber represents thousands of employers and their employees of all sizes 
and industries across the State that will be affected by this new Program.  We would appreciate the 
Division’s consideration of the many comments and concerns provided below regarding the draft 
regulations:  
 
Questions/concerns with various sections of the draft regulations:   
It is unclear as to how the timeframes in the proposed regulations as it relates to application of benefits and 
the documentation requirements for receiving the benefits will apply if an employer has an exempt plan. The 
regulations do not provide guidance on how exempt plans will be regulated, nor how an employer would opt 
out, including requirements for sharing an employer’s benefit design with the Division and how often.  
 
It is also unclear as to whether the Division is approving the leave itself, the pay for the leave, or both. The 
terms “benefits” and “approved leave” are used at various times which creates uncertainty for employers 
and employees as detailed below:  

  
o While some leave will be requested and approved in advance, some requests will not have 

advance notice or allow for a two-week processing time by the Division.  For example:  a car 
accident or sudden severe illness.  Will employers be required to do independent 
determinations of whether an employee is entitled to the leave while waiting for the State to 
approve/deny the leave? This needs to be clarified in the proposed regulation.   
  

o If employers will be determining approval of the leave, they will need to be able to collect 
the required information including the reason for leave.  The regulations do not address the 
type of information employers can require.    
 

o Additionally, the restrictions on what application information can or will be given to an 
employer are problematic.  Employers will need to be informed on the reason for leave to 
determine whether the FAMLI leave runs concurrently with other types of leave.  

 
3.2 Definitions and Clarifications 
“Business Days” Definition Questions: Would employers be required to research Colorado state holidays 
each year or would this information be sent by the Division?  Does the use of business days in the definition 
imply that leave will always begin on a business day and never a weekend? How will this terminology be used 
in the overall process? 
 
3.3. (2) Employer Participation Requirements:  
It appears that employers that choose to opt out of the State plan will be required to register with the FAMLI 
Division.  If correct, what is the registration process? 
 



 

 

3.3. (3) and (4) Employer Participation Requirements:  
We would recommend that the Division specify in these subsections whether the provisions apply to all 
employers including those that opt-out of the Program.  It is clear in the other subsections but not 
subsections (3) and (4).  Additionally, clarification is needed as to whether an employer that is exempt from 
the State program will be required to submit wage reports to the State. 
  
3.4.1.A Clarifications Re: Use of Paid Family & Medical Leave Benefits: 
Some Chamber member companies have leave plans (Short-Term Disability, Parental Leave, and Family Care 
Leave) that includes holidays as a day of disability or leave. Therefore, the employees will receive company 
paid leave on holidays. This practice is common within the leave of absence industry. Our recommendation 
would be to consider holidays as a day of leave.  Additionally, we have the following questions: 
 

o How will Colorado PFML confirm company rules regarding holiday pay while an employee is on a 
leave of absence? Will this be done per employee application?  Will this require the company to 
maintain a record of Colorado state holidays as company designated holidays may be different 
from that of the state?   

 
o Some members operate manufacturing plants that are closed for a week in December. While this 

time off may not be considered as a holiday, the companies may offer salary continuance to 
those employees subject to the closure. How will the State consider this time off?  

 
o If company holidays are not aligned with that of the state of Colorado, it may cause a disconnect 

when coordinated company leave with CO PFML. 
 

o Will this law cover represented employees or will a collective bargaining agreement apply? 
 
3.4(2): Clarifications Re: Use of Paid Family & Medical Leave Benefits: 
Clarification is needed as to how an employer should take other employment into the wage calculation.  For 
example, would an employee be eligible as of their first day of work with Employer X if they worked for 
Employer Y within the same year?   Will eligibility be based on where the employee is performing the work or 
residence location? 
 
3.4(4): Clarifications Re: Use of Paid Family & Medical Leave Benefits: 
Will employers have any obligation to evaluate family relationships when employees are requesting leave? 
 
3.4 (6) Clarifications Re: Use of Paid Family & Medical Leave Benefits: 
The proposed regulation does not require repayment of leave that is improperly requested by an employee, 
unless the request is not made in good faith.  This will be difficult for employers to administer since there is 
less documentation required for this type of leave than other types of leave - see subsection 3.5(4)(G). We 
would encourage the Division to consider ways that would help employers with this section.  
 

Will employees be allowed to use their PTO when requesting “safe leave”? If so, how will the state capture 
the usage of PTO while on leave?  Will CO PFML require employees to make PTO elections within a certain 
timeframe once the application for PFML benefits have been filed? 
 
3.5(A)(1) Amount, Duration & Format of Benefits: 
Clarification is needed as to whether these benefits are subject to state and federal taxes.  If not, then 90% of 
a weekly wage is higher than the wages earned while working.  
 
 
 
 



 

 

3.5(1)(D) Amount, Duration & Format of Benefits: 
Clarification is needed on a situation of an employee who works for an employer that has opted out of the 
State program but has a second job and that employer is using the State plan. Can an employee collect from 
both? How will this be prorated? Since intermittent absences can be difficult to predict, will the State issue 
pay to employees for absences less than 8 hours? 
 
3.5 (2). Duration of Leave: 
This section states that the Division will award benefits “for a reasonable duration” but does not define 
“reasonable duration.”  The provision also provides that the State will make a decision based on “known 
standards of care.”  Will the State have the authority to override a recommendation of a health care 
provider?  This section needs to be clarified as to whether the approved leave and the approved benefits 
could be for different periods of time.  
 
This minimum time increments aligns with Federal FMLA.  However, the 8 hours that must be met before 
benefits payable is unique to Colorado. Our recommendation is to provide benefits in less than full day 
increments.  Additionally, will employees be allowed to take intermittent leave for bonding? If so, will the 
state apply any restrictions to intermittent usage for bonding considering the purpose of this leave type? 
 
3.6. (3) Applying for Benefits:  
Subsection (3) needs to be clarified as to whether the deadlines will apply to an employee requesting leave 
from an employer.   
 
The requirement to submit applications within 7 days after the leave has begun is very stringent in 
comparison to other state programs.  As an example, Connecticut allows employees up to 45 days to submit 
their application for benefits after the leave has begun. Additionally, Massachusetts may allow up to 90 days 
to submit applications. Our recommendation would be to allow employees at least 45 days or more to 
submit their applications. 
 
Will the CO PFML benefits apply to new claims with a date of absence beginning as of 1/1/24 and after? Or 
will the CO PFML benefits apply to employees who may have started a leave in 2023 but remains on leave in 
2024? For example, an employee who started leave on 12/13/23 and will not return to work until 2/1/24 can 
receive benefits for the period of 1/1/24 through 1/31/24? 

  
3.7. (6) Employee Notification Requirements: 
This section states that the employer would only receive medical documentation if the employee elects to 
share that information.  Will that apply to exempt plans as well?  If so, how will an employer make the 
determination?  As discussed above, an employer should receive same type of information for the leave as is 
required by the State to determine whether the FAMLI leave runs concurrently with other types of leave.  
 
3.8 Division Review of Applications:  
The limit of a two-week period for adjudication of a claim only contemplates advance requests for leave.  As 
raised above, there will be many situations in which a request for leave will not have advance notice 
therefore we recommend a longer period of time for adjudication of a claim.  

  
3.9 (2) Covered Individual Obligations During Leave:  
This section fails to recognize any involvement of an employer for approval of the leave and how it will affect 
the operations of a workplace.  For example, an employee may request a schedule that is not compatible 
with an employer’s operations or other employees’ schedules.  

  
3.10 Appeals:  
This section does not include language allowing for an employer to appeal a claim determination and only 
limits an appeal to a hearing officer’s decision.  This section should include an opportunity for an employer to 



 

 

file an appeal in both circumstances.  Also, it is unclear as to whether a plan that is exempt from the State 
program is subject to the repeal or review process.  
 
3.11(2) Disqualification of Benefits: 
This subsection does not specify where the matter will be appealed if the Division denies an initial appeal, 
i.e., District Court, ICAO? 
 

We appreciate the Division’s consideration of these comments, questions and recommendations by the 
Colorado Chamber’s Labor & Employment Council members.  The Chamber looks forward to working with 
you on modifications to the draft regulations.  Please contact Loren Furman at lfurman@cochamber.com or 
Larry Hudson at larry@groupfulcrum.com with any questions regarding these comments.  
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