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E
ach recent Congress and presidential administration 
has begun with grand promises of comprehensive 
infrastructure investment legislation and the resulting 
massive numbers of new jobs and economic growth. 

Unfortunately, after running into the age old question of how to 
pay for the infrastructure projects, Congress and presidents of 
both parties have shown little appetite for rolling up their sleeves 
and finding an acceptable solution. 

Regarding promises to deliver big on infrastructure legislation, this 
election season is no different and there is no doubt that bipartisan 
legislative action on infrastructure is long overdue. 

If infrastructure legislation moves in 2021, the public pension 
community should be aware of some relevant proposals that have 
been discussed in recent years. One proposal is being developed by 
members of the New Jersey Congressional Delegation. Known as 
the Pension Infrastructure Finance and Innovation Act (PIFIA), 
it would authorize federal dollars to be borrowed by a state or 
locality with over one million in population in the form of a 30-
year loan. Then, the borrower would transfer the monies to the 
pension plan(s) that it sponsors.

Under PIFIA, the pension plan must use 10-20 percent of the 
loan proceeds (depending on population density) for public 
infrastructure investments, as defined broadly in the draft bill. 
In theory, providing the pension plan with the new money would 
mean that the plan’s unfunded liability would be reduced and, 
consequently, the borrower’s actuarially determined contribution 
(ADC) would be reduced.

The borrower then must use 50 percent of any budget relief it 
realizes for public infrastructure projects starting the fourth year 
and for every year thereafter. The first three years of budget relief 
would be used for expenses related to Covid-19. Of course, there 
will be unique aspects of each sponsor’s funding structure, e.g., 
statutory employer contribution funding rates and/or periodic 
payments made to lower the unfunded liabilities, that will affect 
how much relief would be realized by the sponsor.

PIFIA also includes a tax title, which tracks previous  legislation, 
H.R. 6276 (115th Congress) introduced by then-Rep. Mike Bishop 
(R-MI). The provisions are designed to promote investments in 
public infrastructure projects by state and local governmental 
pension plans by making two changes to the federal tax code.

First, it would amend Section 141(b) to state that use by a public 
pension fund of public infrastructure property shall not be treated 
as private business use. It goes on to define the term public pension 
fund as “a pension fund established or maintained for employees 
or former employees of a State, political subdivision of a State, or 
an agency or instrumentality thereof.” The bill also contains a 
detailed definition of public infrastructure property.

Second, the legislation would amend Section 148(b) to state 
that the term “investment-type property” shall not include 
public infrastructure property.  This clarification of tax law is 
crucial because without it the bonds used to finance the public 
infrastructure property would almost certainly be treated as 
arbitrage bonds and would lose their tax-exempt status. 
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Another proposal has been in development for some time and 
NCPERS has provided input to House Budget Committee 
Chairman John Yarmuth (D-KY) on his draft legislation to create 
a National Infrastructure Development Bank. The Bank would be 
financed through the sale of $75 billion worth of Rebuild America 
Bonds on the credit of the U.S.  An additional $300 billion in bonds 
could be issued at the request of the Bank. 

Under Yarmuth’s draft legislation, the bonds would mature in 
40 years and could not be resold until 10 years after the date of 
issuance. The bonds would bear an interest rate of 200 basis points 
above the 30-year Treasury bond. Interestingly for the public 
pension plan community, the bonds may be purchased only by 
pension plans – plans governed by the Employee Retirement 
Income Security Act (ERISA) and governmental plans as defined by 
ERISA, which includes state and local governmental pension plans.

Please know that NCPERS will closely monitor developments on 
infrastructure legislation that would impact public pension plans. In 
a few shorts months, we will know if Congress and the White House 
are able to find a path forward on this much-needed legislation. u
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