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CONFLICT OF INTEREST
MORE THAN JUST A STANDARD WAIVER



I have had the privilege of  working with Bill Munoz since 
approximately 2012 when I first joined Brown & Brown, 
specifically the Protector Plans program.  Bill initially served 
as defense counsel to our Lawyers Protector Plan program, 
successfully defending lawyers against claims, lawsuits and Bar 
actions.  More recently, I have had the opportunity to work 
with Bill as a mediator in both claims against lawyers and 
CPA’s.  Bill is not only an experienced attorney in multiple 
fields of  professional liability, but he is a zealous mediator, 
ensuring all parties understand their strengths and weaknesses 
and work to reach an overall resolution on the one day they all 
have some control over the process.      
Bill recently mediated a case for me in which the main issue 
was an alleged conflict of  interest.  Bill had a lot of  helpful 
insight, including how juries receive and value such claims.  
I found Bill’s knowledge in that regard to be exceptionally 
helpful not only for the claim at hand but for other claims 
fraught with allegations of  conflict of  interest.
With that in mind, I posed the following questions to Bill in an 
effort to help lawyers avoid conflicts of  interest pitfalls in their 
own practices.

I have had the privilege of 
working with Bill Munoz 

since approximately 2012 
when I first joined Brown 
& Brown, specifically the 
Protector Plans program.  

Q: Bill, we had a mediation earlier this year, and the primary issue 
included allegations of  conflict of  interest.  Is this an issue you are 
seeing more often?  

A: I would not say that I am seeing conflicts of  interest claims 
more often.  With a few exceptions, over the course of  
my career whether it be defending lawyers, acting as an 
expert, or as a mediator in such cases, I have not seen a 
case against a lawyer that does not involve some allegation 
of  a conflict.  The issue has always been present, but what 
I believe you are seeing is more of  a focus on conflicts of  
interest claims because they are (in my opinion) easier to 
prove than whether the lawyer complied with the applicable 
standard of  care in a given instance.  It is low-hanging fruit.  
Was there a conflict?  If  so, did the lawyer obtain a written 
conflict waiver after providing informed consent to the 
client?  If  there is no conflict waiver, then you have a breach 
of  fiduciary duty.  Granted, of  course, plaintiff still must 
prove causation and damages, but this hurdle is not difficult 
to overcome.  Many jurisdictions permit disgorgement of  
fees in the event of  a conflict of  interest, therefore satisfying 
the causation and damages issues.  The problem that this 
creates is the potential coverage issue for the lawyer since 
many, if  not all, LPL policies do not cover disgorgement of  
fees, a potential pressure point in negotiations for the lawyer 
and carrier.



Q: You mentioned to me that allegations of  conflict of  interest do not play out well before a jury, even if  the attorney involved 
did not believe that there was a conflict.  Why do you think the juries are taking a harder stance on this issue?  

A: While I never subscribed to the notion that “juries hate lawyers,”  I think there are certain instances 
where that is true.  The optics or perception that the lawyer is either putting his/her interests above 
those of  his/her client or that the lawyer is treating one client more favorably than another client feeds 
into the perception that lawyers are sharks and juries should punish them accordingly.  Moreover, the 
idea that the lawyer did not follow the very rules enacted to govern the lawyer’s conduct demonstrates 
either: (1) the lawyer does not care about the rules; (2) does not know the rules; or (3) was too busy to 
bother with the rules - none of  which create a favorable picture for the lawyer.  The bottom line is the 
juries can understand that mistakes such as forgetting to include a key provision in an agreement or 
blowing a statute of  limitations happen.  It is different when the perception is you, as the lawyer, are 
taking advantage of, or screwing over, your client for your own benefit or the benefit of  another client.
fees, a potential pressure point in negotiations for the lawyer and carrier.

Q: Based on your experience both as counsel to lawyers and as a mediator, do you have any tips for attorneys to avoid these 
sorts of  claims?  

A: The best way to avoid conflict of  interest issues is pretty simple.  First, to take the time to assess 
whether there is an actual or potential conflict of  interest at the outset understanding that this is an 
ongoing duty on part of  the lawyer.  Second, if  there is an actual or potential conflict,  do not rely 
on form templates for the conflict waiver that do not discuss the specific facts or circumstances giving 
rise to the representation creating the actual or potential conflict.   Take the time to draft a written 
conflict waiver based upon the specific facts and/or allegations of  the particular case, how those facts/
allegations give rise to an actual or potential conflict, and the reasonably foreseeable consequences 
of  the actual or potential conflict to the client.  Third, take time to explain the conflict waiver to the 
client, documenting this discussion in a follow-up letter or e-mail and in your detailed billing records.  
Fourth, advise the client to seek independent counsel to review the conflict waiver.  Finally, make sure 
the client signs the conflict waiver and is provided a copy of  the same!  I would hazard a guess that if  
lawyers took the time to take these steps from the outset, there would rarely be an occasion where the 
client refused to sign such a conflict waiver.

I completely agree with Bill’s recommendations.  Ensure conflict waivers are drafted to address 
the specific facts and representations creating the actual or potential conflict, and ensure you 
explain the terms in detail to your clients.  I also recommend you note your file to reflect that you 
contemporaneously explained the conflict waiver in detail to your clients.  A lack of  sufficient 
documentation in files is another common issue leading to claims, but I digress and will perhaps 
address that in a subsequent Q&A!

Mr. Muñoz is a full-time mediator at Munoz Dispute Resolution, Inc. (www.munozdisputeresolution.com) whose practice focuses on lawyers and other professionals, employment, personal injury, probate/trust, and real 
estate claims.  When he is not mediating cases, he acts as an expert on the issues of  legal ethics and standard of  care in claims against attorneys.  He is currently a member of  the California State Bar Committee on 
Professional Responsibility and Conduct (“COPRAC”) where the Committee interprets and issues opinions regarding legal ethics and the California Rules of  Professional Conduct. Mr. Muñoz previously served as the 
Chair for the Legal Malpractice Law Advisory Commission for the State Bar of  California Board of  Legal Specialization responsible for preparing and grading the legal malpractice legal specialization examination as 
well as assessing the qualifications of  potential applicants seeking the legal malpractice specialization designation and recertification. He has presented locally and nationally on issues of  legal malpractice, conflicts of  
interests and legal ethics and routinely has a column in the Association of  Defense Counsel for Northern California and Nevada’s Defense Comment entitled “The Lawyer’s Lawyer” addressing issues of  legal malpractice 
avoidance and legal ethics.




