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INTRODUCTION
Happy 2019!

Over the past year, I have addressed important developments in the law of the workplace in my 

25 biweekly San Diego Union-Tribune Law at Work columns. Among the topics on which I have 

focused is a landmark ruling of the California Supreme Court narrowly defining what it means to 

be an independent contractor for purposes of California wage rules. 

Other developments addressed here have come from the California Legislature by way of the 

#MeToo movement, such as new laws barring preemptive relinquishment of sexual harassment 

claims and requiring more employers to offer their employees sexual harassment prevention 

training.     

And yet, with all of the changes in the law of the workplace, some columns provided reminders 

of durable legal principles sometimes applied in unique factual settings, such as the requirement 

to pay overtime to salaried workers unless they fall under an exemption under the wage rules.  

The speed and complexity of change will require California employers to be attentive. The Law 

at Work columns assembled here will help employers understand their legal responsibilities as 

they exist. The columns in the coming year will help employers under their legal responsibilities 

as they change.
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Ketryn Cornell had worked as an at-will employee at the 
Berkeley Tennis Club for 15 years when she was fired, she 
claimed, because new club manager Rigoberto Headley 
disapproved of her severe obesity.

Cornell claimed that Headley had made offensive remarks 
about her weight, including once asking her “out of the 
blue” if she had considered weight-loss surgery. Cornell also 
said that Headley had humiliated her by ordering new staff 
uniforms the largest of which was five sizes too small for 
her. Cornell further claimed Headley paid Cornell less than a 
thinner, more junior staffer and denied Cornell the opportunity 
to assume greater responsibilities.

According to the club, Cornell was terminated because she 
had concealed a running recording device behind the bar in 
a ballroom where the club’s board was meeting. Recording 
a private conversation without every participant’s consent 
is a crime under California law. Headley had discovered 
and removed the recorder just before the meeting. A board 
member hid in the ballroom after the meeting and saw Cornell 
reach into the area where the recorder had been found and 
then leave.

When confronted, Cornell denied that she had planted the 
recorder. She claimed she had reached behind the bar after 
the meeting to find cleaning supplies and left when she did 
not find any.

Cornell sued the club. In late December, the court of appeal 
ruled that Cornell was entitled to have most, though not all, of 
her claims decided by a jury.

Here are key lessons from the court’s 42-page opinion.

Severe obesity may be a legally protected disability. 
Notwithstanding the recent broadening of the definition of 
a disability under state and federal law, the court reaffirmed 
a 1993 California Supreme Court ruling that discriminating 
against a severely obese employee is unlawful only “if medical 
evidence demonstrates that it results from a physiological 
condition affecting one or more of the basic bodily systems,” 
such as the musculoskeletal or digestive system,“ and limits a 
major life activity,” such as walking.

An employer need not accommodate a disability of which it 
is unaware and does not perceive. There was no evidence 
the club knew or perceived that Cornell’s obvious severe 
obesity had a physiological cause and therefore qualified as a 
disability.

An employer must believe the reason it gives for an 
employee’s termination is true. The court acknowledged 
the club could reasonably infer that Cornell had planted the 
recorder. That reasonable belief would have justified ending 
Cornell’s at-will employment, even if Cornell could show she 
had not planted the device.

But there also was evidence, said the court, that club officials 
did not really believe that Cornell had planted the recorder. 
They knew she had a legitimate reason for checking behind 
the bar after the meeting and club officials “never fully 
questioned her about the incident or performed a follow-up 
investigation.”

If Cornell could show that club officials had no reason to 
believe that Cornell had planted the recorder when they told 
other club members that she had, said the court, the club 
could be liable for defamation.

But establishing the club lied about why it fired Cornell would 
not be enough to prove discrimination. Cornell also would 
have to show that a “significant participant” in the decision 
to fire her was biased. The court concluded that Headley 
participated in Cornell’s termination and that his comments 
about her weight in the months before her termination could 
prove unlawful bias.

Discriminatory actions plus isolated harassing comments may 
equal unlawful harassment. Hostile environment harassment, 
based on sex, disability or other protected classification, 
is unlawful only if it is severe or pervasive. The few weight-
related comments Cornell claimed that Headley had made 
over a number of months did not suffice. But the “official 
actions” Headley took regarding the uniforms and Cornell’s 
pay and opportunities could be interpreted by a jury “as 
enforcing the negative weight-based message his comments 
conveyed.”

Remember also that an employer can punish harassing 
conduct by an at-will employee that is not severe or pervasive 
even where the law cannot.

Is terminating a severely overweight employee  
disability discrimination?
Published: January 8, 2018
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Usually I write about a case to explain a significant ruling. 
But sometimes the filing of a lawsuit itself is notable. The 
complaint former Google software engineers James Damore 
and David Gudeman just filed against the company is such a 
case.

Damore, you’ll remember, wrote an internal memo in 
June 2017 questioning content presented at a company-
sponsored “Diversity and Inclusion Summit” on Google’s 
campus. In that memo, Damore criticized Google’s liberal 
“ideological echo chamber” and argued that some of 
the company’s diversity efforts were misguided and may 
discriminate against white men.

Citing outside research, Damore said that factors other than 
bias could account for some of Google’s lack of diversity. 
For example, he wrote “[D]istribution of [job] preferences and 
abilities of men and women differ in part due to biological 
causes and…these differences may explain why we don’t see 
equal representation of women in tech and leadership.”

In August, days after the memo leaked, Google fired Damore 
for what the company said was “advancing harmful gender 
stereotypes.” Damore believes he really was fired because 
he is a white male who also is a conservative out of step with 
Google’s dominant ideology.

Gudeman, Damore’s fellow plaintiff, claims he suffered a 
similar fate for similar reasons a month after Donald Trump 
was elected president. Gudeman was fired less than a month 
after he posted a message directed to Google employees 
alarmed at Trump’s election. He said anyone “who believes 
President Trump will be out to get minorities, women or gays 
has absorbed a lot of serious lies from their [leftist] echo 
chamber.”

So they sued. Of the ten claims they assert, four seek 
damages only for wrongs done to them as individuals. The 
remaining six claims are brought on behalf of Damore and 
Gudeman themselves and all “Googlers” discriminated 
against because they: (1) were perceived to be politically 
conservative; (2) are men; or (3) are white. The 62-page 
complaint raises a number of questions.

Are Damore and Gudeman seeking monetary damages for 
their terminations? The complaint opens by saying “Google 
employees who expressed views deviating from the majority 
view at Google on political subjects…were/are singled out, 
mistreated, and systematically punished and terminated 
from Google, in violation of their legal rights.” The complaint 

also details the circumstances of Damore and Gudeman’s 
terminations.

Yet none of the claims specifically seek money damages for 
Damore’s termination or anyone else’s. Instead, the claims 
for discrimination and other legal wrongs assert only that 
Damore and others were injured by such other less damaging 
wrongdoing as Google unlawfully considering race or gender 
in promotion decisions; protecting women and minorities, but 
not white men, from “negative comments” in the workplace; 
and ignoring complaints from white men about abuse they 
were suffering. Damore and Gudeman claim Google retaliated 
against them for complaining about hostile comments from 
co-workers and about the company’s “unlawful hiring and 
promoting practices”— not by firing them, but “by issuing 
them verbal and written warnings, and providing them with 
decreased performance reviews.”

I emailed Damore’s attorney Harmeet Dhillon to ask whether 
she intended to seek damages for her clients’ terminations or 
instead intended to seek relief only for these lesser wrongs. 
Dhillon responded that “there is no shortage of pleading [of 
allegations] in our complaint.” That’s true, but that didn’t quite 
answer my question.

If Damore and Gudeman seek to recover for the loss of their 
highly-compensated livelihoods at Google due to unlawful 
racial, gender, or political bias, it will be hard for them to show 
that suing on behalf of numerous other current and former 
Google employees is necessary because the damages they 
individually have suffered are too small to justify the expense.

Will any of the individuals Damore alleges harassed him and 
other conservative white males be added as defendants? 
The complaint quotes by name many Google employees who 
posted sometimes profane electronic messages to Damore 
and others like him. Yet none of the alleged harassers is sued 
individually, even though California law makes individuals who 
engage in unlawful workplace harassment liable for it. Dhillon 
declined to comment on why only Google, and no alleged 
individual harasser, is named as a defendant at this time.

Who will decide this case? The parties could decide to settle 
the case, but that’s doubtful. The ideological charge of the 
complaint suggests the lawsuit is motivated more by principle 
than money. Google, for its part, may feel compelled to mount 
a no-holds-barred defense to protect its ability to maintain a 
workplace environment consistent with its core values.

What to watch as the Google memo writer’s lawsuit  
unfolds
Published:  January 22, 2018

continued next page.
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A private arbitrator may decide the case if Damore and other 
employees signed an agreement requiring arbitration of 
employment–related disputes. Dhillon declined to confirm or 
deny that Damore had. Arbitration may expedite resolution of 
the case and keep developments up to that resolution mostly 
private.

Or the matter may be decided in court. A judge could 
dismiss the case before trial for lack of evidence that Google 
did anything illegal, even if the plaintiffs were believed. 
Alternatively, a judge could conclude that questions 
Damore raises in the complaint — such as whether Google 
discriminates against perceived conservatives, whites, or 
men as a matter of policy — must be decided by a jury after 
hearing from both sides.

It is too soon to know exactly what wrongs will be decided, 
whose wrongs and injuries will be decided, and who will do 
the deciding. What can be said is that in our fraught cultural 
and political moment, this case is worthy of attention — right 
from the start.

What to watch as the Google memo writer’s lawsuit  
unfolds - continued
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Proposition 64, which voters approved in 2016, says a 
Californian who is at least 21 who uses marijuana cannot 
be prosecuted by state or local authorities. But the 
decriminalization of marijuana in California has no impact on 
California employers with policies prohibiting the possession 
or use of marijuana and other drugs in their workplaces.

Here’s why.

Prop. 64 specifically says it does not restrict an employer’s 
right “to maintain a drug- and alcohol-free workplace . . . or 
affect the ability of employers to have policies prohibiting the 
use of marijuana by employees and prospective employees, 
or prevent employers from complying with state or federal 
law” requiring a drug-free workplace.

In 2010, by contrast, California voters rejected a ballot 
measure that would have decriminalized marijuana and, 
further, would have prohibited employers from punishing an 
employee for permitted marijuana consumption that did not 
actually impair job performance.

Thus, post-Prop. 64, employers may continue to disqualify 
applicants who test positive for marijuana and terminate 
employees who possess, use, or test positive for the 
substance — or, generally, not do so.

The California Supreme Court ruled in 2008 that employers 
may terminate even employees who test positive for 
marijuana that the employee is using for medicinal 
purposes under California’s 1996 medical marijuana 
law, the Compassionate Use Act. An employer’s duty to 
accommodate an employee’s disability excludes any duty to 
accommodate marijuana use to treat the disability.

In Ross v. RagingWire Telecommunications, Inc., the 
California Supreme Court concluded that the CUA did not 
create “a broad right to use marijuana without hindrance 
or inconvenience, enforceable against” private employers. 
Rather, it established “a narrow exception to the [state’s] 
criminal law.”

As a Fresno federal judge put it in a 2016 ruling interpreting 
the CUA, “it does not violate the [state’s employment 
discrimination law] to terminate an employee based on their 
use of marijuana, regardless of why they use it, and the 
Compassionate Use Act did not change that.” Nor did the 
much broader Prop. 64.

Recreational marijuana use also is not protected by California 
law prohibiting employers from punishing their employees 
for engaging in “lawful conduct occurring during nonworking 
hours away from the employer’s premises.” It continues to 
be a federal crime to possess, use, grow, process transport, 
purchase, or obtain marijuana in any quantity. As long as 
marijuana remains classified as a Schedule 1 drug along with 
heroin and ecstasy, using marijuana cannot be considered 
“lawful conduct,” even away from work on personal time.

But if Prop. 64 did not constrain existing employer rights 
concerning workplace drug policies, it also did not remove 
existing restrictions on those rights.

On the one hand, the Drug Free Workplace Act continues 
to require companies with federal contracts worth at least 
$100,000, and organizations that receive federal grants of 
any size, to maintain zero tolerance drug policies. Federal 
regulations, such those applying to interstate truck drivers, 
also continue to require such policies, including random drug 
testing.

On the other hand, California’s constitutional right to privacy 
prohibits employers, except where required by law, from 
testing a current employee for any substance without 
reasonable suspicion the employee is impaired at work, such 
as after a workplace accident. Unless covered by state or 
federal regulations, random drug tests are allowed only for 
employees in certain safety- and security-sensitive positions, 
such as correctional officers and employees who operate 
heavy machinery around co-workers.

In the current tight labor market, an employer not required to 
maintain a drug-free workplace may choose not to disqualify 
applicants or discharge employees for using marijuana in 
a way California no longer considers criminal. But that is a 
matter of economics, not law. Before Prop. 64, an employer 
had the broad right to regulate drugs in the workplace. The 
dramatic changes Prop. 64 made to the legal landscape in 
California related to marijuana stopped at the office door.

Pot and the California employer post-Prop. 64
Published:  February 5, 2018
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For the last several months, the country – the world, really 
— has been having a dialogue about how to eradicate 
workplace sexual harassment. There have been career-
ending consequences for men in high and not-so-high places 
who have credibly been accused of such misconduct.

That in turn has provoked a backlash from prominent men 
and women here and abroad, including the President of the 
United States, raising concerns about “due process” for 
those accused and about the vanishing line between the klutz 
and the barbarian.

There is an emerging realization that the law is necessary in 
addressing sexual harassment, but is not sufficient. The law 
can never be the entire answer because, generally speaking, 
the law is designed to remedy only violations of behavioral 
minimums, not to prescribe best practices. Thus, for 
example, the law only redresses sexually harassing behavior 
that is severe or pervasive and the failure to prevent or correct 
it effectively.

The New York Times recently published an essay titled 
“#MeToo and Law’s Limitations” by Harvard and Michigan 
scholar Catharine MacKinnon, a pioneer in sexual harassment 
law. Professor MacKinnon wrote: “It is widely thought that 
when something is legally prohibited, it more or less stops. 
This may be true for exceptional acts, but it is not true for 
pervasive practices like sexual harassment…” MacKinnon 
credits the #MeToo movement for doing what the law cannot.

New voices are being heard and perennial voices are being 
heard in new ways. On Feb. 13, the San Diego Union-Tribune 
convened a community-wide forum so San Diegans who had 
been affected by sexual harassment could be heard and so 
that ideas from experts and others about how to deal with it 
could be shared.

The American Bar Association House of Delegates, the 
organization’s policy-making body, just unanimously adopted 
a one-page, nine-point resolution focused on sexual 
harassment that goes beyond lawyers and beyond law. The 
original draft resolution was directed only to employers in the 
legal industry. The final resolution included a strengthening 
and broadening an amendment, authored by San Francisco 
lawyer Mark Schickman who defends and advises employers, 
that extended the guidance in the resolution to all employers.

The ABA urges employers “to adopt and enforce policies 
and procedures that prohibit, prevent, and promptly redress” 
sexual harassment and retaliation. The ABA tells employers 
that the first step is to write a zero-tolerance sexual 
harassment policy and distribute it to all employees. Top 
executives must be involved in developing, communicating, 
and enforcing the policy.

Second, the policy must expressly apply to all levels of 
the organization, to non-employees such as vendors and 
customers who interact with employees, and in all work-
related settings. A report accompanying the resolution 
emphasizes that “[s]exual harassment by an employer may 
take place in settings that are not in the workplace,” such as 
a taxi, conference, or restaurant meeting.

Third, the ABA advises employers to provide multiple ways 
to report violations of the policy, “including methods which 
do not involve any accused party, including at least one 
anonymous reporting method (such as a hotline).”

Among the other components the ABA believes are essential 
in an effective harassment policy are consistent and effective 
disciplinary consequences for harassment and retaliation and 
“regular and effective training programs for all employees,” 
which goes beyond the training requirements of California 
law.

In a recent story on why some sexual harassment training 
is ineffective, The New York Times quoted University of 
Wisconsin Professor Shannon Rawski saying that training 
should focus on empowering the bystander to address such 
conduct, thereby equipping “everyone in the workplace to 
stop harassment, instead of offering people two roles no one 
wants: harasser or victim.”

This remarkably open dialogue about sexual harassment is 
ongoing. The law has a place in this dialogue. And so do you.

The law’s place in ongoing sexual harassment dialogue
Published:  February 19, 2018 
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The Oakland office of the National Labor Relations Board 
soon may dismiss former Google engineer James Damore’s 
charge that his termination for writing and circulating a 
provocative memo challenging Google’s diversity practices 
and alleged ideological homogeneity violated federal labor 
law. Damore asserted that his memo was designed to enlist 
his fellow employees in improving working conditions at 
Google, “concerted activity” protected by the National Labor 
Relations Act.

The NLRB’s Associate General Counsel Jayme Sophir 
recommended that the head of the agency’s Oakland office 
dismiss Damore’s charge because, while part of Damore’s 
memo probably was protected by federal labor law, part of 
it wasn’t and Google based its decision to fire him solely on 
the part that wasn’t. Google’s consistently stated reason for 
firing Damore was that his memo advanced harmful gender 
stereotypes, such as suggesting that women’s general 
tendency toward “neuroticism…may contribute to the lower 
number of women in high stress jobs.”

Sophir’s short recommendation memo contains valuable 
guidance for employers on a handful of important, recurring 
questions that applies beyond this fascinating dispute.

First, an employer may fire an at-will employee for statements 
or conduct short of the severe or pervasive behavior that 
must be shown to establish legally actionable sexual 
or racial harassment, particularly where it disrupts the 
workplace. Sophir wrote: “[E]mployers have a strong interest 
in promoting diversity and encouraging employees across 
diverse demographic groups to thrive in their workplaces. In 
furtherance of these legitimate interests, employers must be 
permitted to ‘nip in the bud’ the kinds of employee conduct 
that could lead to a ‘hostile workplace,’ rather than waiting 
until an actionable hostile workplace has been created before 
taking action.”

Second, an employer should consider writing out its 
reason for terminating an employee before meeting with 
the employee. In making her recommendation to dismiss 
Damore’s charge, Sophir pointed to the “carefully tailored” 
written talking points Google’s HR manager and Damore’s 
team leader prepared to explain to Damore why he was 
being fired. The script said the termination was “not about 
you (Damore) expressing yourself on political issues or having 
political views that are different than others at the company. 
Having a different political view is absolutely fine. Advancing 
gender stereotypes is not.” A document giving the legitimate 

reason for termination may bolster the credibility of an 
employer’s stated motive if the termination is later challenged.

Third, and related, any communication to other employees 
about the termination decision must match the message 
delivered to the discharged employee. Sophir pointed out that 
Google’s message to all employees affirmed “their right to 
engage in protected speech while prohibiting discrimination 
or harassment.”

Fourth, employees who respond inappropriately to the 
statements or conduct that led to an employee’s discharge 
should themselves be disciplined. Sophir noted that an 
employee who sent Damore an email threatening to hound 
him until one of them was fired — punctuating the message 
with dismissive profanity — was issued a final warning.

Fifth, it is unlawful to fire an employee for openly criticizing 
a company’s policies and programs that affect working 
conditions, including its diversity programs. Such statements 
are not only protected by federal labor law, they also may be 
covered by California law barring companies from disciplining 
employees for deviating from a company’s political orthodoxy.

But it was because Google discharged Damore “only for 
unprotected conduct while it explicitly affirmed [his] right to 
engage in protected conduct” that Sophir recommended 
rejection of Damore’s charge. “[W]hile much of [Damore’s] 
memorandum was likely protected, the statements regarding 
biological differences between the sexes were so harmful, 
discriminatory, and disruptive as to be unprotected.”

These are durable lessons from Damore’s first round loss. Yet 
this will not be the last word in Damore’s fight. If the Regional 
Director follows Sophir’s recommendation and dismisses 
Damore’s charge, Damore may appeal to the General 
Counsel of the NLRB, a Trump appointee.

And then there is the separate action Damore filed pending in 
state court.

This is getting interesting.

Lessons from Google engineer’s Round 1 loss in  
dismissal fight
Published:  March 5, 2018
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Except for executives, professionals, and others exempt 
from overtime rules, California employees are legally entitled 
to one-and-half times their “regular” hourly rate of pay for 
hours over eight in a day, over 40 in a week, and for all hours 
worked on the seventh day in a workweek. Non-exempt 
employees — including salaried non-exempt workers — are 
entitled to double their hourly wage for hours worked over 
12 in a workday and over eight hours on the seventh day 
of a workweek. The overtime rate for salaried non-exempt 
workers generally is calculated by dividing their weekly salary 
by 40 hours and multiplying by 1.5 or 2.

But how is an employee’s overtime pay rate determined 
where the employee earns a flat bonus during a single pay 
period in which he works overtime? What is the number of 
hours by which the bonus should be divided to calculate the 
per-hour value of the bonus?

In Alvarado v. Dart Container, the California Supreme Court 
recently ruled that the right divisor under California law is 
the number of non-overtime hours the employee worked 
in the relevant pay period. That formula is “marginally 
more favorable to employees” than the approach reflected 
in federal regulations and advocated by the defendant-
employer, Dart Container Corporation. Dart argued that 
the bonus should be divided by all hours worked, including 
overtime hours. At issue was a $15 “attendance” bonus given 
to hourly workers who were scheduled to work on a Saturday 
or Sunday, and completed the full work shift.

Two principles guided the court’s analysis. First, the 
employer’s obligation to pay a premium for overtime work 
reflects a “state policy favoring an eight-hour workday and 
a six-day 40-hour workweek, and discouraging employers 
from imposing work in excess of those limits.” Second, 
California labor laws are “liberally construed in favor of worker 
protection.”

The court approved the rationale in the Division of Labor 
Standards Enforcement Manual’s interpretation of California’s 
overtime statute and the applicable wage order to exclude 
overtime hours worked from the divisor to calculate the per-
hour rate of pay.

“‘If the bonus is a flat sum, such as…$5.00 for each day 
worked,’ only non-overtime hours should be considered 
‘because the bonus is not designed to be an incentive for 
increased production for each hour of work; but instead is 
designed to insure that the employee remain in the employ 

of the employer.’” The bonus was payable even if the worker 
worked no overtime in the pay period and therefore, in 
calculating the overtime pay rate, the bonus was properly 
“treated as if it were fully earned by only the non-overtime 
hours in the pay period, and therefore only non-overtime 
hours should be considered when calculating the bonus’s 
per-hour value.”

The court acknowledged that not all overtime is “imposed” by 
an employer; workers sometimes choose to work overtime. 
“Nonetheless, state policy clearly favors the eight-hour 
workday and the 40-hour workweek, doing so by requiring 
employers to pay premium wages for work in excess of 
those limits, thereby creating an incentive for employers to 
hire additional workers rather than to increase the hours of 
existing workers.”

Much of the court’s opinion is devoted to the lack of legal 
weight given to policy statements in the DLSE’s Enforcement 
Manual because issuance of that manual did not comply 
with state rules for administrative regulations. And yet the 
court found the guidance in the manual “persuasive” on the 
question before it in light of that agency’s “expertise and 
special competence” and the “considerable deliberation at 
the highest policymaking level of the agency” that went into 
producing the manual.

While courts consider DLSE enforcement policies in the 
manual in some cases “void underground regulations,” those 
policies “may nonetheless be accurate interpretations of 
binding state law,” as the court found in this case. That is why 
the court applied its ruling retroactively rather than limiting 
its ruling only to future cases, potentially subjecting Dart and 
other employers to substantial penalties. Employers had 
“every reason to predict” the California Supreme Court would 
interpret the law at issue as it did because that interpretation 
was in the DLSE Manual, even though the trial court and the 
Court of Appeal had applied the less employee-protective 
federal approach in siding with Dart absent any “valid” state 
guidance on the issue.

A California employer disregards at its legal and financial 
peril even guidance in the manual that is not definitive. The 
328-page DLSE Enforcement Manual is available online. 
Download it and, with the guidance of counsel, use it.

California Supreme Court: OT rate for flat bonus must  
be based on non-overtime hours worked
Published:  March 19, 2018 
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President Donald Trump’s U.S. Immigration and Customs 
Enforcement (ICE) is aggressively enforcing federal 
immigration laws. A new California law, the Immigrant 
Worker Protection Act, bars all public and private California 
employers from voluntarily assisting in that effort.

The act prohibits an employer from: (1) voluntarily granting 
an immigration agent access to “nonpublic” areas of the 
workplace without a judicial warrant; (2) voluntarily giving an 
immigration agent access to employee records, other than 
I-9 forms, without a subpoena or court order: (3) reverifying 
a current employee’s eligibility to work in the United States 
unless required by federal law.

The act requires an employer to: (1) post notice for 
current employees within 72 hours of receiving a Notice of 
Inspection of I-9 forms or other employment records from 
an immigration agency; (2) provide written notice of the 
results of an inspection of such records within 72 hours of 
receipt to any employee who inspectors found may lack work 
authorization and any employee whose work authorization 
documents the inspectors found deficient.

With narrow exceptions, each violation of any of these 
provisions exposes an employer to a civil fine of thousands of 
dollars. Legislative analysts cited studies estimating there are 
over 2.6 million undocumented immigrants in California and 
that nearly one in 10 California workers is undocumented. 
San Diego is a border town. Attention must be paid.

In February, the California Labor Commissioner and 
the California Attorney General issued joint guidance 
on frequently asked questions about the law and how 
state officials will enforce it. According to the guidance, a 
“nonpublic” area to which employers may not voluntarily grant 
immigration officials access “is one that the general public 
is not normally free to enter or access,” which may include 
“an office where payroll or personnel records are kept” or “an 
area that an employer designates (for instance, by posting 
signs or keeping doors closed) as restricted to employees 
or management of the business.” Examples of a business’s 
public areas include “the dining room of a restaurant or the 
sales floor of a store during business hours.”

San Diego immigration attorney Vaani Chawla cautioned in 
an email that “[i]f the business layout involves a wide-open 
sales floor, the entire sales floor might be considered public. 
There are an infinite number of possible office and business 
floorplans, warehouses, and cubicle farms.” Immigration 

attorney Jeanne Malitz said in an email she believes “the 
entire space of a private office is private including the waiting 
area…We advise employers to define this now and use 
signage to indicate where public access is prohibited.” 
The state does not consider an employer’s designation of 
an area as “nonpublic” conclusive; the state will base its 
determination on the particular facts of each case.

In a Guide for California Employers, the Immigrant Legal 
Resource Center advises employers to designate and train 
an employee to handle encounters with immigration agents. 
Desk persons and security officers should be trained to 
direct immigration agents immediately to that designated 
person. The ILRC adds that if an immigration agent asks 
to enter a nonpublic area, the designated employee should 
“state explicitly that he/she does not consent to entry 
without a judicial warrant” and should scrutinize — and have 
the company’s lawyer scrutinize — any warrant if one is 
presented.

An employee who receives a request from an immigration 
official to review I-9 records or other records, says Chawla, 
should ask the official for a Notice of Inspection or a 
subpoena. If the official does not have one, the representative 
should explicitly refuse the request. If the official presents the 
required notice or subpoena, the representative should insist 
on at least three business days to provide the documents.

The ILRC warns employers not to “engage in any activities 
that could support a harboring or obstruction of justice 
charge such as hiding employees, aiding in their escape 
from the premises, providing false or misleading information, 
denying the presence of specific named employees, or 
shredding documents.”

Trump’s Justice Department filed a lawsuit to invalidate 
this and two other new immigration-related California laws, 
contending the laws frustrate the federal government’s 
ability to exercise its exclusive authority over immigration 
under the U.S. Constitution and federal law. Malitz and 
other immigration attorneys “are keeping a close eye on the 
federal litigation” as should California employers. At all times, 
California employers and their staffs must comply with their 
obligations under this developing area of law.

ICE block: New state law limits employer cooperation with 
immigration officials
Published:  April 2, 2018
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Taxes are due tomorrow. Among the less noticed features of 
the federal tax overhaul enacted late last year is a provision 
eliminating the deductibility of sexual harassment settlement 
payments and related attorney’s fees if the parties agree to 
keep the settlement secret.

Federal tax reform was the unexpected first legislative move 
to discourage secret sexual harassment payoffs. It won’t be 
the last.

Pending bills in state legislatures across the country — 
including in California — would prohibit employers from 
requiring employees to sign agreements blocking disclosure 
of alleged workplace sexual harassment. California law 
already bars confidential settlement of civil actions alleging 
elder abuse, childhood sexual exploitation, and any “act that 
may be prosecuted as a felony sex offense.” A California 
attorney who demands such an agreement in these contexts 
or counsels a client to sign one is subject to State Bar 
discipline.

Proponents of prohibiting nondisclosure clauses in sexual 
harassment settlements argue those clauses enable a culture 
of sexual harassment to fester within an organization because 
serial abusers remain unexposed and a later potential accuser, 
unaware of other claims, may feel she will not be believed. 
Such clauses also may deprive victims of the therapeutic value 
of openly sharing their experience with others.

Critics of stripping this choice from the parties contend that 
the unimpaired right to include nondisclosure agreements in 
sexual harassment settlements results in faster and higher 
settlements and respects the preference of the accused and, 
in many cases, the accuser for the matter to remain private. 
Noted attorney and feminist Gloria Allred was quoted in The 
Los Angeles Times as opposing a ban on confidentiality 
clauses in sexual harassment settlements. The most 
important thing, said Allred, is the accuser’s satisfaction with 
the settlement terms.

The new federal tax provision adds an exception to section 
162 of the tax code which allows a business to deduct 
“all the ordinary and necessary expenses paid or incurred” 
in operating the business. New subsection 162(q) bars 
any deduction “under this chapter” for “any settlement or 
payment related to sexual harassment or sexual abuse if 
such settlement or payment is subject to a nondisclosure 
agreement” and for attorney’s fees related to such a 
settlement or payment.

Tax experts say the language of the provision — specifically 
the broadening phrase “under this chapter” — applies the 
deduction bar both to the businesses that pay settlements 
under an NDA and the accusers who receive the payments. 
That means, according to experts, the recipient of such a 
secret settlement payment now must pay taxes on the full 
settlement — including the amount she turns over to her 
attorney — rather than excluding or deducting the amount 
paid in fees from her taxable income. That also means 
the fees paid to the accuser’s attorney will be taxed twice, 
once as income to the accuser and again as income to her 
attorney.

Sen. Robert Menendez, D-N.J., originally offered “conceptual 
language” for this provision that expressed his intent to 
direct the new provision only to businesses that pay such 
settlements. Sen. Menendez has called for a legislative fix to 
what he called the enacted provision’s “direct conflict with 
his stated legislative intent.” Sen. Menendez’s office did not 
answer emailed questions about the introduction of corrective 
legislation.

The Internal Revenue Service has not issued guidance about 
162(q). Tax experts say one open question is whether the 
provision prohibits a deduction for settlement with an NDA 
even if sexual harassment is only one of several distinct 
claims of wrongdoing made and settled by the accuser. Also 
uncertain is whether the non-deductibility of attorney’s fees 
applies only to fees incurred in negotiating and drafting the 
settlement or fees spent defending the claim up through 
settlement.

Even if the non-deductibility provision is limited to employers, 
or rendered irrelevant in states that later bar nondisclosure 
clauses, settling sexual harassment claims will effectively 
become more burdensome for employers. In the service 
of transparency, that increased burden on settlement may 
reduce payouts to accusers. Maybe that is to the good, in a 
greatest-net-benefit-for-the-greatest-number kind of way. But 
federal and state lawmakers should consider that fully before 
proceeding further in this direction.

Secret sexual harassment settlements and taxes
Published:  April 16, 2018
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Both the federal and California state Equal Pay Acts authorize 
employers to consider a “factor other than sex” in setting 
salaries. California’s law expressly prohibits employers from 
using prior salary “by itself” to justify a pay gap between 
men and women or among employees of different races and 
ethnicities.

The Ninth Circuit Court of Appeals recently ruled that the 
federal law, which applies only to pay disparities between 
men and women, goes further. Six of the 11 circuit judges 
who heard the case concluded that the federal act bars 
an employer from considering salary history by itself or in 
combination with other factors, such as experience and 
seniority, in salary-setting decisions.

The case involved Aileen Rizo, a former Arizona math teacher 
whom the Fresno County Office of Education hired as a 
math consultant. Using its standard procedure, Fresno took 
Rizo’s former salary, added 5 percent, and placed her on the 
corresponding step of the county’s salary schedule. Rizo later 
learned her male colleagues, based on higher prior salaries, 
had been hired as math consultants at higher salary steps.

Rizo sued under the federal Equal Pay Act. The county 
conceded that the difference between Rizo’s starting salary 
and that of the men solely resulted from the difference in their 
prior salaries. The county contended, however, that prior 
salary was a “factor other than sex” in setting salary and 
therefore was permissible under the Equal Pay Act.

The Ninth Circuit disagreed. When Congress passed the 
Equal Pay Act in 1963, the majority wrote, “an employee’s 
prior pay would have reflected a discriminatory marketplace 
that valued the equal work of one sex over the other. 
Congress simply could not have intended to allow employers 
to rely on these discriminatory wages as a justification for 
continuing to perpetuate wage differentials.” The majority 
assumed that the “financial exploitation of working women 
embodied by the gender pay gap” that spurred enactment of 
the law persists 55 years after its passage.

San Diego-based Circuit Judge Margaret McKeown, joined 
by Judge Mary Murguia, separately agreed with the majority 
that the Act prohibits employers from using prior salary alone 
to justify a pay gap between men and women doing equal 
work. That was the only issue raised in Rizo’s case, making 
it an “easy” one to decide. The court majority, said Judge 
McKeown, went “too far” in going beyond the facts of the 
case to hold that consideration of past salary along with other 
factors such as experience also violates the Act.

Judge McKeown argued the majority’s approach found 
no support in the statute, “is unrealistic, and may work to 
women’s disadvantage” by denying women the ability to use 
prior salary even “as a bargaining chip for higher wages.” In 
that way, the ruling goes beyond California’s recently enacted 
ban on consideration of past salary in salary decisions unless 
the applicant “voluntarily and without prompting” discloses it.

The Ninth Circuit majority denied that its holding necessarily 
barred an employer from considering prior salary in 
individualized salary negotiations. But that disclaimer, said 
Judge McKeown, “hardly cushions the practical effect” of 
the decision’s broad general rule. Because the court’s ruling 
“makes it impermissible to rely on prior salary to set initial 
wages under the Act, it has left little daylight for arguing that 
negotiated starting salaries should be treated differently than 
established pay scales.”

The majority’s ruling not only divided the eleven circuit judges 
who heard the case, it also added to a split among circuit 
courts of appeal in other parts of the country. The Chicago-
based Seventh Circuit, for example, has ruled that prior salary 
is always a “factor other than sex” that an employer may use 
in setting salaries without offending the Equal Pay Act.

The Supreme Court commonly intervenes when lower 
appellate courts interpret the same federal statute differently. 
The federal Equal Pay Act should not mean one thing in 
San Diego and another in Chicago. Until the Supreme Court 
decides whether and how to weigh in, however, the prudent 
California employer will not consider prior salary in salary-
setting decisions alone or in combination with other factors 
— even if the applicant brings it up.

Ninth Circuit:  
Employers can’t use salary history to set salary
Published:  April 30, 2018
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In a landmark unanimous ruling, the California Supreme Court 
just made it easier to distinguish between an employee and 
an independent contractor and harder to designate a worker 
as an independent contractor.

The case involved truck drivers for Dynamex, a nationwide 
same-day delivery service operating in California. In 2004, 
to save money, the company converted its drivers from 
employees to independent contractors. Dynamex drivers 
performed essentially the same duties they performed when 
they were classified as employees as they did when they 
were reclassified as independent contractors.

As independent contractors, drivers were required to provide 
their own trucks and pay their own expenses, including fuel 
and maintenance costs. The drivers set their own schedules, 
but Dynamex dispatchers controlled the number and nature 
of deliveries assigned to the drivers. The drivers were free 
to reject any assigned delivery. The drivers were required to 
purchase Dynamex shirts to wear when making deliveries 
for Dynamex. A driver was permitted to make deliveries for 
other delivery companies, including the driver’s own delivery 
business, though the driver could not divert any delivery order 
he received from Dynamex to a competitor.

In 2005, a driver sued on behalf of himself and other 
Dynamex drivers, claiming that he had been improperly 
classified as an independent contractor. He sought, among 
other things, overtime pay. Dynamex claimed that, in allowing 
the case to proceed as a class of alleged employees, the 
trial court and the court of appeal improperly used the broad 
definition of “employ” in the governing wage order: “to 
engage, suffer, or permit to work.”

Dynamex urged the California Supreme Court instead 
to apply the totality-of-the-circumstances test the court 
articulated in a 1989 ruling involving a claim for workers 
compensation. That test primarily focuses on the hiring 
entity’s right to control the worker and weighs such 
secondary factors as the parties’ agreement about the nature 
of the relationship.

The California Supreme Court ruled against Dynamex and 
adopted the simpler “suffer or permit” test under which 
the law presumes a worker to be an employee, entitled 
to overtime pay and meal and rest breaks. A worker is 
considered an independent contractor only if the hiring 
entity meets each part of an “ABC” test: (A) The worker is 
free from the type and degree of control and direction the 
hiring entity typically exercises over its employees; and (B) 

The worker performs work outside the scope of the hiring 
entity’s business, and whose work therefore would not 
ordinarily be viewed by others as working in the hiring entity’s 
business; and (C) The worker is customarily engaged in an 
independently established trade, occupation, or business, 
taking such steps as incorporating his business, getting a 
business or trade license or advertising. A hiring entity does 
not satisfy part C of the test simply by showing that it does 
not prohibit or prevent a worker from engaging in such an 
independent business.

Failing any one of the three parts of this test will preclude an 
entity from treating a worker as an independent contractor 
rather than an employee.

The court rejected the multifactor test Dynamex sought 
because it made it difficult for businesses and workers to 
determine in advance how a court was likely to determine how 
a particular category of workers would be classified, creating 
uncertainty about basic questions about wages and working 
conditions. The “greater clarity and consistency” of the ABC 
test, said the court, protects the public from bearing the effect 
of substandard wages and unsafe working conditions.

Some companies, including those in the gig economy, 
may find it challenging to meet parts B and C of the 
test. For example, a court may question whether driving 
can be separated from Uber’s core business. Much will 
depend on how that business is defined: Does Uber 
provide a transportation network, as Uber asserts, or just 
transportation? A court also may be skeptical that an Uber 
driver engages in a distinct trade.

The Supreme Court limited its holding to the classification of 
workers under California’s wage rules, acknowledging that 
different standards may apply to the same worker under 
different employment laws, such as workers’ compensation 
and taxation. Different standards and potentially different 
outcomes, said the court, are the unavoidable result of 
different employment laws serving different purposes. If a 
company can pass the ABC independent contractor test, 
however, it probably will satisfy tests under other employment 
laws that are less exacting.

In applying the ABC test, courts will look past the label a hiring 
entity places on its relationship with workers. A hunter may label 
a goose a duck to try to evade the limits of hunting regulations, 
but that doesn’t make it so. They are different animals, 
factually and legally. And so, the California Supreme Court has 
emphatically held, are employees and independent contractors.

California Supreme Court narrowly defines independent 
contractor
Published:  May 14, 2018
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The U.S. Equal Employment Opportunity Commission is 
suing Albertsons in San Diego federal court over what the 
agency calls the grocer’s “unwritten English-only policy, 
which Albertsons implemented as essentially a no Spanish 
policy” at its Lake Murray Boulevard store. The EEOC 
charges Albertsons with violating the federal employment 
discrimination law, Title VII, which bars national origin 
discrimination.

The lawsuit was brought on behalf of several Hispanic 
employees who, according to the complaint, were 
reprimanded for speaking Spanish, even on their breaks and 
for speaking to Spanish-speaking customers. Albertsons 
allegedly instructed its employees in a 2012 training video not 
to speak Spanish whenever a non-Spanish speaking person 
was present.

Anna Park, a lawyer with the EEOC’s Southern California 
office, said in a press release that “[t]argeting a particular 
language for censorship is often synonymous with targeting 
a particular national origin, which is both illegal and highly 
destructive to workplace morale and productivity.”

In an emailed response to a Washington Post reporter’s 
inquiry, an Albertsons spokeswoman said “[t]he company 
does not have, and has never had a policy in which such 
language usage is prohibited,” though she declined to 
comment on this case.

In a 1993 ruling, the Ninth Circuit Court of Appeals declined 
to follow EEOC guidance interpreting Title VII to require an 
employer to justify the need for any English-only rule. The 
court ruled that it was not national origin discrimination for 
an employer to require bilingual workers to follow an English-
only policy — even absent a sufficient business need for 
it — because the policy did not deprive them of the privilege 
available to other workers to speak at work. Title VII “does 
not protect the ability of workers to express their cultural 
heritage in the workplace,” said the court. A worker in private 
employment does not have an absolute right “to speak in the 
language of their choice.”

The workers in the pending Albertsons action appear to be 
bilingual, presenting a legal challenge for the EEOC, even if 
the agency can show Albertsons had an English-only policy.

Unlike Title VII, California’s Fair Employment and Housing 
Act expressly prohibits employers from adopting or enforcing 
a policy that “limits or prohibits the use of any language” 
at work unless the policy is justified by business need and 
employees are notified when and how they must comply with 
it and the consequences for violating it.

In a 2011 unpublished ruling, the California court of appeal in 
Orange County concluded that an employer did not adopt a 
general “policy” prohibited by the FEHA when the employer 
barred specific bilingual employees from speaking their native 
language at work after those employees had been found to 
have used their native language to demean co-workers. The 
court added that, even if such a targeted prohibition was a 
“policy” under the law, it was justified by business necessity 
because it applied only to those who had used their native 
language to offend other employees.

Three years later, Fresno federal judge Lawrence O’Neill ruled 
against bilingual Hispanic employees who challenged an 
English-only policy under Title VII. Judge O’Neill found that 
the complaining employees could not show they were treated 
differently from a bilingual employee who also spoke Swedish 
or that they had been disciplined for speaking Spanish at 
work. The judge declined to decide whether the company’s 
policy violated California’s FEHA because questions of 
“when an employer is deemed to have adopted or enforced 
a policy that restricts or prohibits the use of a language in 
the workplace and when such a language is justified by a 
business necessity…are novel issues of California law” that 
needed to be resolved in state, not federal, court.

No matter how the Albertsons case is resolved, an employer 
should adopt any English-only policy only narrowly and only 
with a solid business justification, such as directing it to those 
found to have used their fluency in a foreign language to 
abuse co-workers who do not speak it.

Don’t adopt English-only workplace policy without  
clear business need
Published:  May 28, 2018
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At mid-year, it’s back to basics to address the misconception 
that a private sector employee paid a set weekly salary rather 
than by the hour is never entitled to overtime pay.

Under California law, a salaried worker is not exempt from 
overtime rules unless an employer can show the employee 
meets all of the criteria of the executive, administrative, or 
professional exemptions. The criteria for these “white collar” 
exemptions are found in the Industrial Welfare Commission 
wage orders. An employee does not qualify under any of 
these exemptions unless the employee: (1) earns a monthly 
salary at least twice the state minimum wage for full-time 
employment; (2) spends more than half of his or her work 
time engaged in duties that meet the test for the particular 
exemption; and (3) “regularly exercises discretion and 
independent judgment in performing those duties.”

Each classification also has distinct elements. To fall under 
the executive exemption, the employee must, among other 
things, be involved in company management, regularly 
direct the work of at least two people, and have a significant 
say in hiring, firing, and promotional decisions. A distinct 
feature of an administrative exempt employee is the regular 
performance of office or non-manual work directly related 
to the employer’s management policies or general business 
operations. Professional employees hold professional licenses 
from the state of California in such professions as law, 
medicine, and accounting, or are primarily engaged in work in 
a commonly recognized “learned or artistic profession,” such 
as one “requiring knowledge of an advanced type in a field 
of science or learning customarily acquired by a prolonged 
course of specialized intellectual instruction.”

Non-salaried workers who are exempt from overtime 
include certain computer software professionals, outside 
salespeople and employees whose earnings consist mostly 
of commissions where those earnings exceed one and one-
half times the minimum wage in the particular workweek.

Just as a worker is presumed to be an employee unless 
the hiring entity can prove the worker is an independent 
contractor, an employee is presumed to be nonexempt, that 
is, presumed to be entitled to overtime. (To keep exempt 
straight from nonexempt, just oversimplify it to exempt/
executive and nonexempt/nonexecutive.) An employee 
who does not meet one of these exemptions, and is not 
working under a properly adopted alternative workweek 
schedule, is entitled to premium pay for hours worked over 
eight in a day, 40 in a week, and any hours worked on the 

seventh consecutive day of any workweek. An employer 
that misclassifies a worker as exempt may be held liable for 
unpaid overtime and subject to penalties for missed meal and 
rest breaks.

Paying an employee a salary does not by itself excuse an 
employer from paying the employee overtime. Under Labor 
Code section 515(d)(2), payment of a fixed salary to a 
nonexempt employee is considered compensation “only for 
the employee’s regular, nonovertime hours, notwithstanding 
any private agreement to the contrary.” In other words, 
an employer does not avoid its obligation to pay overtime 
and provide breaks to an employee simply by giving the 
employee an exempt-sounding job title, or even by having 
the employee sign something acknowledging the employee’s 
exempt status. Regulators and courts will look past such 
labels, just as they do where workers are labeled independent 
contractors.

The hourly rate of a nonexempt full-time salaried employee 
is 1/40 of the employee’s weekly salary for the purpose of 
calculating the employee’s overtime rate. The hourly rate is 
multiplied by one and one-half or, for hours over 12 in a day 
or over eight on the seventh consecutive day of work in a 
workweek, by two to determine the overtime rate.

Given the potential consequences for misclassifying a 
nonexempt worker as exempt, an employer should make 
sure its timekeeping system enables nonexempt salaried 
employees to be paid for overtime worked.

Salaried workers entitled to overtime pay unless exempt
Published:  June 11, 2018 
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A ref only blows his whistle on a play when he perceives a 
specific rule has been violated. He does not blow the whistle, 
for example, because he objects to fans razzing him.

Earlier this month, the California Court of Appeal confirmed 
in a non-precedential decision that not all terminations 
that result from workplace complaints amount to unlawful 
retaliation for legally protected whistleblowing. There is a 
distinction between a complaint about assertedly unlawful 
employer conduct and a complaint about conduct that does 
not even arguably violate the law.

Jessica Aram worked as a genetic counselor for LabCorp 
counseling pregnant patients when a genetic test revealed 
abnormalities in the fetus. A test determined that the fetus of 
a patient Aram had been counseling had Down syndrome. 
Through no fault of Aram, the patient did not learn of the 
abnormality from her obstetrician, who had received the 
report the day it was issued, until weeks later. The delay 
complicated the patient’s options for ending the pregnancy.

Aram investigated the delay in informing the patient about 
the test results, summarizing her communications in her case 
progress notes. Aram’s supervisor asked Aram to modify her 
notes before entering them into the patient’s electronic chart 
to remove information about Aram’s investigation into the 
communications breakdown.

Aram emailed her supervisor to object to the modification, 
writing the omission “could potentially make me personally 
liable for possible future lawsuits and it does not accurately 
reflect all my efforts or what actually happened in this patient’s 
care.” After being pressured by higher-ups to alter her notes, 
Aram entered the modified notes in the system as instructed. 
Weeks later, Aram was fired.

Aram sued. She claimed her supervisors’ instructions to alter 
the notes had been unlawful and that she had been fired in 
retaliation for objecting in violation of public policy and the 
state’s whistleblower law. The trial court summarily dismissed 
Aram’s claims and the Court of Appeal affirmed.

It is unlawful for an employer to base the termination of an 
at-will employee on reasons that violate fundamental public 
policy, or on the employee’s report of conduct he reasonably 
believed was unlawful.

The California Penal Code makes it a misdemeanor to alter 
or modify a “medical record” with a fraudulent intent. “Patient 
records” are defined under California’s Health & Safety 
Code as health care provider records “relating to the health 
history, diagnosis, or condition of a patient, or relating to” the 
treatment, or proposed treatment, of a patient.

The Court of Appeal concluded that LabCorp’s request that 
Aram omit “nonmedical information reflecting [Aram’s] efforts 
to determine the source of the administrative failure to inform 
the patient in a timely manner of certain test results” – the 
change to which she had objected in her email -- was not 
unlawful.

Aram failed to explain, said the court, how the information 
she wanted to retain “belongs in a medical record tracking 
a patient’s health history and treatment; it certainly is not 
information that a health care provider would need to know in 
order to properly treat the patient in the future.”

An employee claiming unlawful retaliation in violation of public 
policy need not prove the employer’s conduct was unlawful, 
only that she was terminated for reporting activity she 
reasonably suspected was illegal.

Aram’s email, however, did not put LabCorp on notice that 
Aram believed the request to alter her notes was illegal. “[I]
nstead she was expressing her concern that absent certain 
information in her notes she might be exposed to personal 
liability for failing to notify the patient of the test results.” 
That is why the appellate court rejected as irrelevant Aram’s 
contention that it is enough under California law for a 
whistleblower to alert the employer to unlawful activity, even if 
the employee does not formally protest.

It is not unlawful to fire an at-will employee for complaining 
about conduct that cannot reasonably be said to be 
prohibited by law. An employer must carefully analyze the 
nature of an employee’s stated concerns and the prohibitions 
or requirements of law raised by those concerns before 
terminating an employee for that reason.

Not every workplace complaint is legally protected 
whistleblowing
Published:  June 25, 2018
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Generally, the law considers the employment relationship 
suspended while an employee is going to the workplace from 
home and coming home from the workplace. The “going 
and coming” rule means an employer is not liable for injuries 
the employee sustains or causes others, such as in an auto 
accident, during the employee’s routine daily commute.

But the analysis is different if an employer expressly or 
impliedly requires or relies upon its employee to have his 
personal vehicle available at work to perform his job duties 
or to respond to work-related emergencies — even if the 
employee rarely uses the car for work during the workday. 
The analysis also is different if, on the day of the employee’s 
accident, the employer benefited directly or indirectly from the 
employee having his car at work.

In either such case, the employee’s personal car becomes 
part of the employment environment, bringing the employee’s 
commute within the course and scope of his employment 
and making the employer potentially liable for injuries 
the employee suffers or causes during the commute. 
Correspondingly, the employer has no liability if, on the day of 
the accident, the employer neither requires the employee to 
have his car at work nor benefited from the employee having 
his car at work.

The majority of a divided three-justice panel of the Court of 
Appeal recently applied these principles to reverse a nearly 
$14 million judgment against the County of Los Angeles in 
favor of pedestrian Jake Newland who was injured when a 
county public defender, while driving home, caused another 
car to hit Newland.

Here’s why.

Donald Prigo, a county-employed public defender, was 
officed at the Norwalk County Courthouse. Prigo generally 
drove to work from his Pasadena home. He sometimes used 
his car during the workday for such work-related tasks as 
visiting his clients in jail and viewing crime scenes. While the 
county required Prigo to have a valid driver’s license, the 
county did not require him to drive to work or otherwise have 
his car available at work.

To win his case, Newland had to show either that, on the day 
of the accident: (1) the county required Prigo to drive his car 
to work; or (2) Prigo’s use of his car benefited the county. He 
proved neither and the Court of Appeal overturned his victory 
at trial.

First, there was no evidence that Prigo was required to use 
his car on the day of the accident. “He did not have any 
job duties outside the workplace scheduled for the day of 
the accident, and he did not use his car for work purposes 
that day.” That meant Newland failed to satisfy the “required 
vehicle” exception to the going and coming rule.

Second, the evidence at trial was that the county benefited 
from Prigo having his car at work only when, unlike the day 
of the accident, he was required to do outside work-related 
tasks.

That meant that Prigo was not driving within the course and 
scope of his employment when the accident occurred. That 
also meant that L.A. County was entitled to judgment in its 
favor, notwithstanding the jury’s multi-million dollar verdict.

An employer may insulate itself against only one of the two 
bases on which it may be liable for injuries its employees 
cause or sustain while commuting. An employer may adopt 
a written policy that an employee is not required to drive 
his personal car to or from work — and do nothing to imply 
otherwise.

But even with such a policy, an employer will still be liable if it 
happens to have received some benefit from the employee 
having his car at work on the day of the accident. If Prigo 
had visited a client in jail the day of the accident, for example, 
Newland would have won his case. Absent making a fleet 
of cars available to its employees during the workday, there 
does not appear to be any way for an employer to guard 
against that.

When is an employer liable for an employee’s  
auto accident
Published:  July 9, 2018
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The current focus on the U.S. Supreme Court makes this a 
good time to discuss a major ruling the high court issued in 
late June addressing the law at work.

In Janus v. American Federation of State, County, and 
Municipal Employees, the court ruled that states may not 
require state or local government employees represented by 
a union in their workplace, but who choose not to be union 
members, to pay an “agency” fee to the union. An agency 
fee covers the nonmember’s share of the cost of collective 
bargaining and grievance arbitration on the nonmember’s 
behalf, but excludes the small portion of full union dues that 
funds the union’s political activities.

A central justification for mandatory agency fees is that it 
keeps nonmembers from “free-riding” off the benefit of higher 
pay and other benefits the union negotiates on behalf of 
nonmembers and members alike.

According to the website “San Diego’s Top 10,” five of the 
top 10 employers in San Diego are state or local government 
entities, including San Diego County (No. 2: 20,500) and 
the City of San Diego (No. 4: 19,500) and both UCSD (No. 
1: 26,000) and SDSU (No. 10: 6,939). I could not find the 
percentage of the region’s public sector workforce that is 
unionized. Nationally, according to the U.S. Bureau of Labor 
Statistics, unions represent 33.4 percent of state government 
workers and 43.6 percent of local government workers, 
including nonmembers who pay agency fees in about two 
dozen states. The unionization rate in the private workforce is 
6.5 percent.

California is among the states that require government 
workers who are not members of the union that represents 
them to pay agency fees. According to a brief the state 
filed in Janus supporting the constitutionality of mandatory 
fees, “California has several different statutes regulating 
public sector labor relations that impose the duty of fair 
representation on any [union] selected as exclusive bargaining 
representative and then, under prescribed circumstances, 
permit the [union] to collect agency fees from employees who 
choose not to join the union.”

That permission has been invalidated. Overruling a 
longstanding precedent, Justice Samuel Alito wrote for a 5-4 
majority of the court that by compelling government workers 
who choose not to belong to a union to pay agency fees, and 
thereby “mouth support for views they find objectionable,” 
states such as California violate those workers’ First 
Amendment right not to subsidize the private speech of 
unions on a matter of public concern: the appropriate wages 
and other employment terms of government workers.

The court further held that nonmember government workers 
now will have to give their consent “clearly and affirmatively” 
to pay an agency fee to the union that represents them 
“before any money is taken from them.” “By agreeing to pay, 
nonmembers are waiving their First Amendment rights” not to 
subsidize the union’s speech, “and such a waiver cannot be 
presumed.”

Justice Elena Kagan, writing for the four dissenting justices, 
said the court’s holding will force California and the other 
states that allow agency fees to “come up with new ways — 
elaborated in new statutes — to structure relations between 
government employers and their workers.”

Right, but Justice Alito noted that California law already 
allows a union to require a government worker with religious 
objections to paying an agency fee to pay the reasonable 
cost of using a union-sponsored grievance or arbitration 
procedure. Accordingly, California may enact a law allowing 
unions to charge nonmembers who decline to pay agency 
fees for any reason to pay the reasonable cost of union 
services the nonmember uses, at least partially offsetting the 
asserted “free-rider” problem.

Public sector union officials have said they will seek legislation 
such as this to limit the impact of this ruling. A recent search 
of the California legislative database for the 2017-2018 
session identified only one measure mentioning Janus, a 
resolution expressing the Legislature’s recognition of the 
importance of labor unions. That resolution, which would 
have had no legal effect, went nowhere. In next year’s 
session, watch for more substantial legislation.

U.S. Supreme Court says no to union fees in government 
workplace    
Published:  July 23, 2018
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With the start of the NFL’s 99th season barely a month away, 
today we tackle how workers compensation applies to 
cumulative injuries on the field that later result in disability.

In a recently published decision, the California Court of 
Appeal rejected former defensive tackle Larry Tripplett’s 
attempt to get California workers compensation for 
cumulative trauma (CT) he sustained during his playing career 
from 2002-2008. Tripplett spent the first four years with the 
Indianapolis Colts. He played only two of 110 games in his 
career in California.

To get workers compensation in California against the Colts 
for his CT disability, Tripplett had to show either: (1) the Colts 
hired him in California or (2) his CT ripened into a disability 
here.

Tripplett and the Colts signed Tripplett’s contract in Indiana. 
That Tripplett’s agent had negotiated Tripplett’s deal from 
Newport Beach, said the appellate court, did not show 
Tripplett was hired here because Tripplett retained the right to 
reject any contract his agent negotiated.

The court also found that it didn’t matter that injuries from 
Tripplett’s two games in California may have contributed 
to his disability. Under California law, cumulative injuries 
occur when those injuries ripen into a disability or when the 
employee knew or should have known the disability resulted 
from his current or prior employment. Tripplett’s CT ripened 
into a disability in retirement.

But why did Tripplett apply for workers compensation in 
California at all? And why did dozens of sports leagues and 
teams successfully petition the Court of Appeal to publish this 
ruling so it could be cited in future cases?

Tripplett’s attorney did not respond to my email inquiry. The 
attorney for the Colts’ workers compensation insurer did. 
Melissa Amitrano, a certified workers compensation specialist 
with Pearlman, Brown & Wax, explained that California is 
among the few states that award workers compensation for 
cumulative workplace injuries, in addition to injury caused by 
a specific incident. The most familiar form of work-related CT 
is carpal tunnel syndrome.

According to a December 2016 California Workers’ 
Compensation Institute report on CT in California workers 
compensation system, “[s]ome states prohibit CT claims 
altogether; others impose a higher causation standard or 
require a higher standard of proof that the cumulative injury 

occurred at work” than California does. California requires a 
claimant to show the workplace injury to have contributed 
only 1 percent to the resulting disability and to show only that 
it was more likely than not the injury occurred at work.

Moreover, the report’s lead author Stacy Jones told me, 
the time to submit a CT claim in California may not begin 
running until a physician tells a claimant for the first time that 
cumulative injuries are “related to what [the worker] has been 
doing for the past 15 years.” “Many professional athletes,” 
said Amitrano, “are advised to elect California as the preferred 
state to seek compensation benefits… [T]he statute of 
limitations is liberal, potentially allowing players to file years 
after retirement if they had no knowledge of their injury or their 
right to benefits.”

That explains why so many professional leagues and teams 
wanted the Tripplett opinion published. Amitrano wrote that 
these leagues “are continually confronted with cumulative 
trauma claims of injury being filed in California for their prior 
employees when those employees (like Tripplett) were hired 
outside of California for an out-of-state employer and the 
work was predominately performed outside of the state.” 
Each claim by a professional athlete can run hundreds of 
thousands of dollars.

That also explains why professional major and minor 
baseball, basketball, football, ice hockey, and soccer leagues 
and teams successfully lobbied five years ago for a law 
generally barring pro athletes in those sports who spend 
fewer than two years, or less than 20 percent of their career, 
playing for a California team from claiming California workers 
compensation. The new law applied only to claims submitted 
after September 14, 2013 so it did not apply to Tripplett, who 
first sought benefits in 2009.

A legislative analyst said the 2013 measure was partly aimed 
at relieving Californians of avoidable increases in workers 
compensation rates attributable to claims filed against out-
of-state teams by athletes who may “have already received 
workers compensation benefits from other states, as well 
as employment benefits covering the same losses they are 
seeking compensation for in California.”

According to Jones, the upshot is a decline in sports-related 
CT claims even with observable growth in such claims overall.

Court rules former Indianapolis Colt ineligible receiver  
of California workers comp
Published:  August 6, 2018
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On Friday, Nov. 14, 2014 at 6:38 p.m., Taryn Nishiki, office 
manager and paralegal at Bay Area law firm Danko Meredith 
earning $250 a day, emailed her resignation to the firm’s two 
partners without prior notice. At the time she quit, Nishiki had 
received all compensation owed to her except $2,880.31 in 
unused vacation time.

The firm mailed Nishiki a handwritten check signed by firm 
partner Kristine Meredith on Tuesday, Nov. 18. The amount 
in numerals in the dollar amount box of the check was 
correct: “2,880.31.” The amount spelled out on the check 
accidentally was “Two thousand eight hundred and 31/100,” 
$80 less than the correct amount. On Nov. 26 at 9:46 a.m. 
— the day before Thanksgiving — Nishiki emailed Meredith 
that she had been unable to deposit the check because of 
the inconsistency between the numerical and spelled out 
amounts.

After incorrectly insisting that the first check was negotiable 
and offering only to send Nishiki a second check for $80, the 
firm mailed Nishiki a corrected check for $2,880.31 on Dec. 5.

California law requires an employer to pay an at-will employee 
who resigns without notice all unpaid wages, including the 
value of unused vacation, “not later than 72 hours” after 
receiving the resignation. If the employer “willfully fails to 
pay” the employee all wages due, the employee is entitled to 
penalty pay of up to 30 days at the employee’s daily wage 
rate until the amount owed is paid.

Earlier this month, the California Court of Appeal ruled Danko 
Meredith owed Nishiki $2,250 as a waiting time penalty, plus 
$86,160 in attorney’s fees plus additional fees for the time 
Nishiki’s attorney spent on the appeal. Besides reminding 
employers to use special care in preparing a departing 
employee’s final paycheck, the ruling teaches four important 
lessons.

Lesson One: The employer’s time to send the final pay to 
an at-will employee who resigns begins to run when the 
employer actually receives the employee’s resignation. There 
was no evidence Danko Meredith opened Nishiki’s after-
hours Friday resignation email any earlier than when the 
firm’s bookkeeper read the email on Saturday, the following 
day. Starting the clock when the after-hours email was sent, 
said the court, would undermine the statute’s “clear intent 
to provide an employer a reasonable time” that is, a full 72 
hours, “to pay an employee who quits without notice.”

Lesson Two: No waiting time penalties are due based on 
typographical errors in an otherwise timely final paycheck. 
The employer’s failure to pay a departing employee’s wages 
is considered willful merely if the employer knew it was not 
doing something the employer was required to do. The 
employee need not show the employer acted maliciously. 
But the court concluded that Danko Meredith’s mistaken 
omission of the word “eighty” on the spelled-out check was 
“inadvertent clerical error.” Waiting time penalties did not 
begin to run when the firm sent Nishiki its defective initial 
check within 72 hours of learning she had quit, but…

Lesson Three: An employer must correct errors in a final 
paycheck once it learns of them. Waiting time penalties start 
running when an employer fails to correct an accidental error 
in final pay once it is brought to the employer’s attention. 
Danko Meredith should have stopped the original check and 
sent a new one immediately. Because it did not, the firm was 
liable to Nishiki for penalty pay, at $250 a day, for the nine 
days between the day Nishiki alerted the firm to the error and 
the day Danko Meredith sent the corrected check.

Lesson Four: If an employer challenges the Labor 
Commissioner’s award in court and the court awards the 
employee “an amount greater than zero”, the employee will 
be awarded reasonable attorney’s fees that may far exceed 
what the employee recovers in wages and penalties. That 
is designed to discourage appeals of the commissioner’s 
decisions. Nishiki was awarded $86,160 in attorney’s fees 
against Danko Meredith — nearly 40 times the penalties 
assessed against the firm. Because Danko sought judicial 
review of the commissioner’s “relatively modest” award, it 
had only itself to blame, said the court of appeal, for the 
substantial attorney’s fees Nishiki incurred to retry the entire 
case in court, including issues on which she did not prevail 
before the commissioner. And that fee award will increase by 
the value of the hours Nishiki’s attorney spent on the appeal.

The consequences of not paying an employee who  
resigns all wages due within 72 hours
Published:  August 20, 2018
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School’s back in session. On this first holiday of the new 
school year, we focus on the right of California employees 
who are parents to time off to participate in the activities of 
school-aged (K-12) children. This particular leave law defines 
“parent” to include a parent, guardian, stepparent, foster 
parent, grandparent, or anyone else who stands in the place 
of a parent to the child.

Under California law, employers with “25 or more employees 
working at the same location” may not “discharge or in 
any way discriminate” against an employee for taking up 
to 40 hours each year — though no more than eight hours 
each month — to participate in school or licensed child 
care provider activities of the employee-parent’s child. The 
employee must give the employer reasonable notice of the 
planned absence prior to taking the leave.

Where more than one of the child’s parents is employed by 
the same employer at the same worksite, only the parent who 
first gives notice of the particular activity has the legal right to 
take this leave. Another parent may take leave at the same 
time for the same child only with the employer’s permission.

California is one of only about 10 states plus D.C. with such a 
“small necessities” law.

In passing the law, the California legislature found that “[p]
arents represent the single most important citizen group in 
terms of school support’” and “[t]he building of a network 
of parent volunteers to support children in public schools is 
central to the well-being of the entire community.”

Substantial advance notice is unnecessary if the employee is 
taking leave for a “school emergency.” A school emergency 
is defined as a situation in which “an employee’s child cannot 
remain in school”: (1) because the school has asked that the 
child be picked up or because the school has an attendance 
policy that requires the child to be picked up or prohibits the 
child from attending school on a day other than a planned 
holiday; (2) because the child has a behavioral or disciplinary 
problem; (3) because the school unexpectedly closes, such 
as due to a safety emergency; or (4) due to a natural disaster, 
such as a fire or an earthquake.

The employee generally must use existing vacation, personal 
leave, or compensatory time off to participate in non-
emergency school activities. An employee may use time off 
without pay “to the extent made available” by the employer. 
The prudent employer will provide unpaid school activities 
leave even to an employee who does not have available paid 
leave to cover it.

An employer may require the parent-employee to provide 
documentation from the school to verify that he or she 
engaged in child-related activities on the particular date and 
time. This “note from school”, as it were, may be in whatever 
form the school deems appropriate.

An employee who is fired because the employee has 
engaged in child-related school activities is entitled to 
reinstatement. An employee who has lost wages, a 
promotion, or any other job benefit for this reason is 
entitled to get that benefit back. An employer that willfully 
refuses to restore such benefits to an employee who has 
been determined to be eligible for rehire or promotion in a 
grievance proceeding, arbitration, or other hearing authorized 
by law must pay a civil penalty of three times the amount of 
the employee’s lost benefits.

Happy Labor Day and have a safe and healthy school year.

Employers generally must allow employees time off to 
participate in school activities
Published:  September 3, 2018
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Jobs in San Diego are plentiful. The local unemployment 
rate is about 3.5 percent. And yet employers continue to 
scrutinize applicants, often using investigative agencies to 
conduct background checks.

Late last month the California Supreme Court ruled that, 
where a background check goes beyond requesting an 
applicant’s credit records, to seek information through 
personal interviews or other means about an applicant’s 
character, an employer must satisfy the requirements of 
the state’s Investigative Consumer Reporting Agencies Act. 
The high court’s core holding was that the ICRAA was not 
rendered unconstitutionally vague as applied to employment 
background checks because it partially overlaps with the 
state’s Consumer Credit Reporting Agencies Act.

The employer in Connor v. First Student notified each bus 
driver applicant that the company may have investigative 
agency USIS prepare a report containing information about 
the applicant’s “character, general reputation, educational 
background, or any other information” reflecting on the 
applicant’s suitability for the job gathered from any individual 
or other source.

An employer need only inform the applicant that a report is 
being requested — and not obtain the applicant’s written 
authorization — if the employer only seeks the applicant’s 
credit records. But an employer seeking information beyond 
an applicant’s credit records must comply with the ICRAA’s 
“greater formality in obtaining [the applicant’s] credit records,” 
for example, getting the applicant’s “written authorization 
to conduct a credit check if it appears possible that the 
information ultimately received may be covered by the ICRAA.”

To avoid substantial penalties for violating the ICRAA, an 
employer that wants to do a background check that may 
uncover information about the applicant’s character, beyond 
the applicant’s credit record alone, should comply with the 
disclosure and authorization provisions of the ICRAA rather 
than the more limited CCRAA disclosures.

And don’t forget other legal restrictions on background 
checks. An employer may not conduct even a bare credit 
check on an applicant unless the job sought falls within a 
handful of categories, including an executive position or 
one with access to the employer’s trade secrets. Before 
requesting a consumer credit report for employment, an 
employer must notify the individual of the specific exception 
that applies.

An employer also may not ask about or look into an 
applicant’s criminal record until a conditional job offer has 
been extended. California law does not prohibit employers 
from rejecting applicants with a criminal record. As a Florida 
appellate court observed nearly 40 years ago, however, 
categorically disqualifying those with a criminal record would 
“fl[y] in the face of the premise that society must make a 
reasonable effort to rehabilitate those who have gone astray.”

Still, it would be a mistake — even in a tight labor market — 
to skip background checks or disregard altogether issues a 
background check uncovers.

Courts have held that an employer has no duty to conduct 
a background check of every employee. An employer 
nonetheless may be liable to a third person, such as a 
customer, for negligently hiring an unfit employee who harms 
the person if the employer knew or should have known that 
hiring the employee created a particular risk of harm that later 
materializes.

A Los Angeles federal judge recently applied those principles 
to allow church members to proceed with their action against 
a church that had hired a financial advisor to guide them, 
even though a background check exposed the advisor’s 
lengthy disciplinary record from governmental and financial 
regulators. The members lost over a million dollars they had 
invested through the advisor.

Background checks can protect your business from making 
a bad hire. But an employer generally should obtain written 
authorization from an applicant to conduct a background 
check as part of complying with the broadest applicable 
requirements of state law. If an applicant declines to authorize 
a background check, move on.

Legal checks on background checks
Published:  September 17, 2018
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Former CBS President Les Moonves may get a multi-million 
dollar severance payout following his dismissal after a number 
of women publicly accused him of inappropriate behavior.

In his “Common Sense” column published in The New York 
Times on Sept. 21 headlined “How Moonves May Yet Get 
$120 Million From CBS,” lawyer-journalist James Stewart 
wrote: “Mr. Moonves’s most recent contract, which he signed 
last year, stipulated that cause for being fired includes a felony 
conviction, fraud, failing to cooperate fully in a company 
investigation and violation of any company policies, including 
those concerning sexual harassment.”

If investigators conclude Moonves engaged in sexual 
harassment at CBS or that he failed to cooperate in the 
investigation of the allegations that he did, the company’s 
board may decide Moonves was fired for cause. Under his 
employment agreement, that would deprive Moonves of 
his right to severance pay. If the evidence is inconclusive, 
Moonves would be entitled to his severance payment. As 
Stewart correctly observed in his column, “Mere allegations of 
sexual misconduct…do not constitute cause.”

Top corporate executives often have written employment 
agreements. Those agreements commonly give the 
executives the right to severance pay if their employment is 
terminated without good cause. The definition of cause in 
Moonves’s contract is typical.

That Moonves even potentially has the contractual right to 
severance pay makes him better off than the vast majority of 
employees. Non-union employees generally are employed at-
will and without a formal agreement, meaning the employee 
may be dismissed for good cause, no cause, or any reason 
that does not violate fundamental public policy, such as 
unlawful discrimination. At termination, an at-will employee is 
entitled to all wages, including the value of earned but unused 
vacation at the employee’s final rate of pay. But an at-will 
employee has no right to severance pay.

Yet at-will employees sometimes receive money from the 
employer they are leaving beyond their unpaid earned 
compensation. As part of a significant layoff, a large company 
may incur substantial severance-related costs. On September 
20, for example, sportswear giant Under Armour announced 
that a corporate restructuring would result in “approximately 
$10 million of cash severance charges related to an 
approximate 3 percent reduction in its global workforce.” 
Why would an employer make a severance payment required 
neither by law nor the terns of employment?

The most common reason employees in an individual or 
mass termination receive such payments is because they 
have signed a release of claims against the employer. The 
amount an employer pays to secure a release may turn on 
the degree of legal exposure the employer perceives the 
termination poses. By non-binding custom, an employer also 
may pay more in severance to a longer serving employee 
who is being terminated as a matter of fairness. In any event, 
employers should treat the terms of past severance deals as 
a guide, not binding precedent.

Sometimes an employer will refuse to pay severance to a 
terminated employee where severance is not contractually 
compelled and risk a later lawsuit claiming the termination 
was unlawfully motivated, especially where the employee was 
employed at will. There is additional risk where, as in CBS’s 
contract with Moonves, the employer must establish good 
cause to terminate the employee to avoid paying severance. 
The employer may take that risk as a stand against 
misconduct that offends stated company values rather than 
risk charges of hypocrisy in the court of public opinion. That 
is the ultimate question the CBS board of directors may 
confront when the investigators submit their report.

Whether an employee may be terminated at will or only for 
good cause, sometimes more than money is at stake in 
deciding to pay a terminated employee severance — or not.

Right to severance depends on contract
Published:  October 1, 2018
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On Sept. 30, Gov. Jerry Brown signed a measure designed 
to boost the number of women serving on the boards of 
publicly held corporations. The Legislature found that, absent 
aggressive action, gender parity on boards will take up to half 
a century. State Senate leader Toni Atkins of San Diego was a 
lead sponsor of the law. It is the first such law in the nation.

Q: What does the new law require?

A: A corporation headquartered in California — whether 
incorporated in this state or another — whose shares are 
listed on a major U.S. stock exchange will be required to have 
at least one woman on its board by Dec. 31, 2019. By Dec. 
31, 2021, such a corporation with six or more directors will 
have to have at least three female directors. A corporation 
with five directors will need at least two women on its board. 
A corporation may increase the size of its board to meet 
these requirements.

Q: What are the consequences for violating the law?

A: The law authorizes the Secretary of State to adopt rules 
implementing the law, including rules requiring corporations 
to file board member information with the Secretary. The 
Secretary is authorized to fine a corporation $100,000 for 
failing to file board member information and for the first 
violation of the board seat mandate. The Secretary may 
impose a fine of $300,000 for any subsequent violation of the 
mandate.

Q: Why was the measure enacted?

A: The Legislature found that including more women on 
publicly held corporate boards “will boost the California 
economy, improve opportunities for women in the workplace, 
and protect California taxpayers, shareholders, and retirees. 
…” The Legislature relied on several studies showing the 
presence of women on boards corresponds to better 
corporate performance.

Correlation does not, however, necessarily equal causation. A 
legislative committee analysis of the measure acknowledged 
that studies cited in the legislative findings show that 
companies with more women on their boards earn higher 
profits and take fewer risks. The analyst added: “While these 
studies establish a relationship between the proportion of 
women on corporate boards and these outcomes, it is 

important to note that such studies are observational in 
nature and do not necessarily provide evidence for a causal 
relationship. In other words, while company profits tend to 
go up when women are better represented on the board, it is 
possible that factors other than women’s representation on 
the board [such as better management or customer service] 
could explain variability in corporate performance measures.”

Q: Why might courts invalidate the measure?

A: Gov. Brown, a lawyer himself, recognized in his signing 
statement that “serious legal concerns…may prove fatal” to 
the measure.

First, in most states, including California, a corporation’s 
“internal affairs,” including rules related to the election of 
corporate directors, generally are governed by the law of 
the state where the corporation is incorporated. That avoids 
subjecting corporations to conflicting laws. Most corporations 
headquartered here are incorporated in other states, such as 
Delaware. A court may exclude corporations not incorporated 
here from this law.

Second, the law will be challenged as a violation of the state 
and federal constitutional right to equal protection. The new 
law would not involve the government making decisions 
based on gender, only the government mandating that private 
corporations make decisions on that basis. Courts may treat 
that as a distinction without a difference. A legislative analyst 
wrote that the measure “create[s] what is essentially a quota 
system for private corporate boards. Should this [law] be 
challenged, the State would confront a difficult challenge 
in showing a compelling government interest in requiring a 
gender-based quota system for a private corporation.”

Proponents will argue that the new law is not an unlawful 
quota because corporations may comply by adding more 
board seats for women to fill. Dean Vikram Amar, of the 
University of Illinois College of Law, recently predicted courts, 
including the U.S. Supreme Court, looking “at the real-world 
operations of” this law are unlikely to be moved by the 
creative argument that “the law benefits women in a way that 
does not impose any costs on men” since all gender-based 
classifications are suspect.

Questions and answers about new law requiring  
women on corporate boards
Published: October 15, 2018

continued next page.
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Q: What happens if the new law is struck down?

A: Most critics of the law support its worthy goal. So what 
else is being done?

In a front page Oct. 7 Union-Tribune article about the impact 
of the law on San Diego companies, Mike Freeman reported 
that “Diversity and independence on corporate boards 
is being driven in part by large institutional shareholders, 
particularly of Russell 3000 companies.” The same point was 
made at a recent panel presentation at Harvard Law School 
I attended on how women can position themselves to be on 
corporate boards.

Those and other efforts will continue whether or not the 
measure is invalidated. The core dispute is whether the law 
is necessary and proper. Both sides agree the law is not 
sufficient to achieve its objective.

Questions and answers about new law requiring  
women on corporate boards - continued
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New laws take effect next year designed to affect how 
California courts evaluate sexual harassment claims and how 
California employers address and prevent sexual harassment.

The California Fair Employment & Housing Act (FEHA) 
now will include five advisory principles for courts to use in 
interpreting the law. If California courts apply these principles, 
fewer alleged victims of sexual harassment will have their 
claims dismissed before trial. Alleged victims will retain the 
burden of proving the harassment was “severe or pervasive,” 
but these principles will lighten that burden.

First, a person claiming sexual harassment won’t have to 
show her productivity declined because of the harassment. 
Proof that the alleged harassment would have made it harder 
for a reasonable person to do her job will suffice.

Second, even a single incident of harassing conduct will 
preclude summary dismissal of a sexual harassment claim 
if the harassing conduct “unreasonably interfered with the 
[employee’s] work performance” or created a hostile work 
environment.

Third, and similarly, an otherwise stray offensive remark 
unconnected to an employee’s termination or other adverse 
action or not made by a decision-maker may be evidence of 
a legally actionable hostile work environment.

Fourth, virtually all workplaces will be held to the same 
legal standard in determining whether sexual harassment 
occurred; sexualized banter in a tech startup or an auto repair 
shop will be evaluated the same way as such talk in a law 
firm or bookstore. The only exception will be if witnessing or 
engaging in sex-related conduct is “integral” to the job.

The exception comes from a 2006 California Supreme Court 
ruling in a case brought by a writers’ assistant on the adult-
oriented sitcom “Friends.” The assistant unsuccessfully 
argued that sex talk during story development meetings 
constituted sexual harassment. According to a legislative 
analyst, the exception “makes room for such unique 
circumstances, while still admonishing courts to ensure that 
sexualized conduct or commentary is truly integral to the job 
duties, rather than merely being ‘the way it is around here.’”

Fifth, claims of sexual harassment will “rarely” be appropriate 
for summary dismissal. A legislative analyst explained that 
a judge or jury “informed by live testimony and exposed to 
all of the nuances of a case will be better situated to assess 
the totality of the circumstances” than a judge evaluating the 

claim based exclusively on the written submissions of the 
parties.

A legislative analyst acknowledged that the impact “the 
guidance offered in these non-binding findings and 
declarations” is unclear on “how the courts decide cases, but 
it does at least put forward the Legislature’s understanding of 
appropriate legal standards.” It is ultimately for the courts to 
decide how the law as written is to be interpreted.

It will be harder for employers to extinguish claims based on 
unreported incidents of sexual harassment pre-emptively. 
Employers will no longer be able to condition a raise, a 
bonus, or continued employment on an employee signing a 
release saying the employee has no current claim of sexual 
harassment or other claim under the FEHA.

An employer also will be unable to condition employment 
or continued employment on an employee signing an 
agreement prohibiting the employee from publicly disclosing 
“information about unlawful acts in the workplace,” including 
sexual harassment. Broad non-disparagement clauses in 
handbooks will have to be revised.

These restrictions will not apply to a “negotiated settlement 
agreement” to resolve a claim the employee filed in court, 
an administrative agency, or a dispute resolution firm or to a 
claim the employee submitted “through an employer’s internal 
complaint process.”

Another new law will require more employers to train their 
employees about sexual harassment and will require more 
kinds of employees to be trained. By Jan. 1, 2020, employers 
with five or more employees — not just those with 50 or 
more employees — will have to provide interactive sexual 
harassment training and will have to provide such training to 
all employees, not just supervisors. The training will have to 
be completed within six months of hire and every two years 
thereafter. Supervisors will have to receive at least two hours 
of training and nonsupervisors will have to receive at least one 
hour.

Employers will continue to be free to provide their own 
training, but the new law directs the Department of Fair 
Employment and Housing to develop or obtain courses that 
will satisfy the training mandate and make those courses 
available, presumably at no cost, on the Department’s 
website. Each course must “contain an interactive feature 
that requires the viewer to respond to a question periodically 
in order for the online training courses to continue to play.”

New principles to help courts clarify sexual harassment 
laws in California
Published:  October 29, 2018
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The San Diego division of the California Court of Appeal has 
ruled that the California Supreme Court’s stringent three-
part test companies must satisfy to classify a worker as an 
independent contractor, rather than an employee, applies 
only to worker claims based on wage orders issued by the 
Industrial Welfare Commission and not claims based on other 
employment laws.

The state high court’s “ABC” test was announced in 
Dynamex Operations West, Inc. v. Superior Court in April. 
Under Dynamex, a worker is considered an independent 
contractor only if the hiring entity can show: (A) it doesn’t 
exercise the kind of control over the worker the hiring entity 
exercises over its employees; and (B) the worker’s tasks 
are not integral to the hiring entity’s business; and (C) the 
worker is engaged in an independent occupation or business 
and takes common steps to establish and promote an 
independent business.

If any part of this test is not met, the worker is considered an 
employee, entitled to meal and rest breaks and other rights 
under the applicable wage order.

In the new case, Border Transportation Group, which owned 
two-thirds of the operating taxicab permits in Calexico, 
argued that Jesus Garcia, a taxi driver who leased a permit 
from, and provided services only for, BTG was nonetheless 
an independent contractor. Among other things, Garcia 
operated his own vehicle and BTG placed no restrictions on 
Garcia offering his services as an entrepreneur to others.

The trial court, ruling before Dynamex was decided, 
summarily dismissed all eight of Garcia’s claims, finding BTG 
satisfied the multi-factor test for independent contractor 
widely used by California courts until Dynamex. That 
multi-factor test comes from S.G. Borello & Sons, Inc. 
v. Department of Industrial Relations, a 1989 California 
Supreme Court ruling. Borello involved the asserted right 
of cucumber pickers to workers compensation benefits, 
which are provided only to employees. A judge applying 
the Borello test evaluates the overall circumstances of the 
worker’s relationship to the hiring entity. The most important 
factor is the degree to which the hiring entity has the right 
to control the manner and means through which the worker 
accomplishes his tasks.

The court of appeal partially reversed, applying Part C of the 
Dynamex test to reach what it called the “obvious” result that 
BTG had not shown Garcia was engaged in an independent 
business. The court returned Garcia’s case to the trial court 
for Garcia to show BTG failed to pay him the minimum wage, 
failed to provide breaks, and violated other wage order-based 
rights.

It was not enough under Part C of the Dynamex test that 
BTG did not bar Garcia from engaging in an independent 
business. “Instead,” wrote the court of appeal quoting from 
Dynamex, “the inquiry is whether Garcia fits the common 
conception of an independent contractor – “an individual who 
independently has made the decision to go into business 
for himself or herself’” and establishes and promotes the 
independent business by such things as incorporating, 
getting a business license, and advertising.

The court of appeal also found, however, that the trial 
court had properly applied the more flexible Borello test 
to Garcia’s claims not based on the wage order, such as 
his claim for wrongful termination, and upheld summary 
dismissal of those claims. The court of appeal concluded 
that Borello continues to apply to claims based on workers 
compensation, whistleblowing, expense reimbursement, and 
other employment statutes whose purposes are different 
from those of the wage orders which “regulate very basic 
working conditions,” warranting “the broadest definition of 
employment” to protect “the widest class of workers.”

Still, employers who fail to meet all three parts of the ABC 
independent contractor test face substantial financial liability 
from employee claims based on the wage orders, such 
as liability for unpaid overtime and missed breaks, plus 
potentially substantial attorneys’ fees the worker incurs in 
bringing those claims. That the more flexible Borello test 
focused on the company’s control over the worker applies to 
claims beyond the wage orders provides little incentive for an 
employer not to meet the more stringent Dynamex test.

San Diego Court: Stringent independent contractor test 
limited to claims based on wage orders
Published:  November 12, 2018
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For about 150 years, non-compete agreements generally 
have been unenforceable in California, unlike in most other 
states. Beginning at Section 16600, the California Business 
and Professions Code says that, with few exceptions, “every 
contract by which anyone is restrained from engaging in a 
lawful profession, trade, or business of any kind is to that 
extent void.”

In a 2008 ruling, the California Supreme Court rejected a 
federal judge-made carve-out enforcing contractual non-
competes that prohibited a worker from competing in only a 
limited slice of a business. “California courts have been clear 
in their expression that Section 16600 represents a strong 
public policy of the state” in favor of employee mobility “which 
should not be diluted by judicial fiat.”

Employers headquartered or incorporated outside California 
circumvented this prohibition by having their California-based 
employees agree that the law of a state that enforces non-
competes governs the contract and, often, that employment 
disputes had to be resolved in that other state. In 2016, the 
California Legislature almost entirely eliminated the availability 
of choice-of-law and choice-of-forum provisions to avoid 
recognizing California employment rights. Almost.

Under Labor Code Section 925, a California employee 
may now void any employment term that: (1) requires the 
employee to bring a claim arising in California someplace 
other than California; or (2) deprives an employee of his 
substantive rights under California law — which includes the 
right to compete against his former employer — for disputes 
arising here. The provision applies to contracts effective on or 
after Jan. 1, 2017.

Yet Section 925 has an exception. It does not apply where 
an employee is “individually represented by legal counsel in 
negotiating the terms of an agreement to designate either” 
where a contract dispute must be decided or which state’s 
law should be applied to the dispute. A legislative analyst 
explained: “Californians should be bound by potentially one-
sided terms only if the Californian knowingly and voluntarily 
agrees to such terms.”

Does that exception mean a California employee who has 
his lawyer negotiate the terms of his agreement to work for a 
company incorporated outside California may be bound by a 
non-compete provision that would be unenforceable against 
a Californian who does not have a lawyer negotiate the terms 
of employment?

Yes, said a judge of the Delaware Chancery Court in a Sept. 
28 ruling against San Diegan Patrick Miles, an executive 
who left San Diego-based, but Delaware-incorporated, 
spine device company NuVasive to work for NuVasive 
competitor Carlsbad-based spine device company Alphatec 
Spine. Miles’s 2016 contract with NuVasive prohibited 
Miles from competing against NuVasive for one year after 
his employment ended. The contract said Delaware law 
governed the enforceability of the contract and that disputes 
between the parties would be resolved in Delaware.

NuVasive argued that, since a lawyer had negotiated the 
terms of Miles’s agreement with NuVasive, the parties’ 
agreement to have Delaware law apply should be respected, 
even though: (1) California had a greater interest in this 
dispute than Delaware; and (2) Section 925 was not in effect 
when Miles signed his NuVasive contract. All that mattered 
was that, as of 2018 when the Delaware court had to choose 
between applying California law banning non-competes or 
Delaware law permitting reasonable non-competes, California 
law allowed an employee to forego his rights under California 
law if a lawyer negotiated the employee’s contract, as Miles’s 
lawyer allegedly did.

The Delaware court agreed. “In Section 925, I find, the 
California legislature has stated strongly its general view that 
the prohibition of covenants not to compete (as well as other 
requirements of its labor law) cannot be evaded by choice 
of law provisions, but has made a policy decision that when 
contracting parties’ rights are protected by representation, 
freedom of contract trumps this interest.”

In response to my emailed questions, Alphatec Executive 
Vice President and General Counsel Craig E. Hunsaker 
challenged the judge’s reading of Section 925. That measure 
“was enacted to enhance employee protection against [non-
California] choice of law and forum selection provisions in 
employee agreements. ...” It did not dilute California’s strong 
public policy against non-compete agreements.

“That [Section 925] was interpreted by the Chancery Court 
to reflect a ‘policy decision’ by the California Legislature to 
effectively nullify generations of fundamental California policy 
favoring free employee movement in the labor market – 
particularly with respect to a California resident, employed in 
California, by California-based companies,” said Hunsaker, “is 
very surprising.”

Is California’s strong policy against enforcing  
non-compete agreements less than meets the eye?
Published:  November 26, 2018

continued next page
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On Nov.1, just over a month after the Delaware court ruling, 
the San Diego division of the California Court of Appeal 
applied Section 16600 to invalidate a non-solicitation 
provision in the employment agreement of AMN Healthcare 
employees who recruited nurses for temporary assignments 
in medical care facilities. These temporary “travel nurses” 
were considered AMN employees while they were on 
assignment. The invalidated contract provision barred the 
recruiters, for at least a year after their employment with 
AMN ended, from trying to persuade any travel nurse on 
assignment with AMN to leave AMN.

The AMN provision did not on its face bar competition, just 
solicitation of employees. The restriction on the former AMN 
recruiters nonetheless amounted to an invalid non-compete, 
said the San Diego appellate court, because solicitation, or 
recruiting, of travel nurses was the recruiters’ very profession.

The upshot of the Delaware and San Diego cases — decided 
about five weeks and 2,600 miles apart — is this: Factual 
variations may render California’s strong public policy against 
non-compete agreements less — or more — than meets the 
eye.

Is California’s strong policy against enforcing  
non-compete agreements less than meets the eye?  
continued
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At busy year-end, let’s pause to consider: What are “hours 
worked” for which an employee must be paid?

California work orders regulating wages and hours define 
“hours worked” as “the time during which an employee is 
subject to the control of an employer, and includes all the 
time the employee is suffered or permitted to work, whether 
or not required to do so.”

That definition has two independent parts. First, an employer 
must pay for the time an employee is under its control, even 
if the employee is not doing productive work. Second, an 
employer must pay the employee for the time the employee 
actually works with the employer’s knowledge, that is, the 
time the employer suffers or permits the employee to work. 
Overtime that is worked with the employer’s knowledge, 
but that is not pre-approved, falls into this second category 
of compensable work. (An employee may be disciplined 
for working unauthorized overtime of which the employer is 
aware, but still must be paid for it.)

Determining hours for which an employee must be paid 
generally is straightforward. Time spent working at the office: 
paid. Time voluntarily spent at the office holiday party: unpaid. 
Time spent driving between work and home: unpaid. Time 
spent driving between work and a customer’s facility: paid.

But what if, instead of driving his own car for work-related 
purposes, an employee exercises the option his employer 
gives him to drive a company-provided vehicle, with 
company-provided tools and equipment and with company-
imposed limitations on his use of the vehicle, from home to 
a worksite where he uses the tools in the vehicle to perform 
his job? Must the employer pay the employee for time spent 
driving the company-provided vehicle to and from home?

No, said the California Court of Appeal in a mid-November 
ruling. The employees in Hernandez v. Pacific Bell Telephone 
Co. were hourly technicians who installed and repaired video 
and Internet services in customers’ homes. Pacific Bell 
had a “Home Dispatch Program” which allowed — but did 
not require — technicians to drive a company vehicle, with 
the equipment and tools needed to perform their work at 
customer homes, from home to the first customer worksite 
and then home again from their last assignment of the day.

Before Pacific Bell offered this option, technicians would drive 
their own vehicles from home to the company garage where 
they would pick up a company truck loaded with tools and 
equipment and drive to their first worksite. That remained 
an option with the new program. The technicians were paid 
for the time between picking up the company truck at the 
garage and arriving at their first customer’s home. Technicians 
were required to use a company vehicle to drive to and from 
customers’ homes.

The Court of Appeal ruled that Pacific Bell did not control the 
technicians for compensation purposes by prohibiting the 
technicians from using the vehicle to run errands and from 
letting unauthorized people drive or ride in it. The key, said the 
Court of Appeal relying on numerous previous rulings, was 
that employees were not required to drive a company vehicle 
from home to their first worksite.

Moreover, time spent merely transporting tools and 
equipment in a company vehicle “which does not add time 
or exertion to a commute” is not time Pacific Bell suffers or 
permits the technicians to work. The court accepted Pacific 
Bell’s argument that “if carrying equipment necessary for the 
job were always compensable, every employee who carries 
a briefcase of work documents or an electronic device to 
access work emails to and from work would need to be 
compensated for commute time.”

What are ‘hours worked’ that must be paid?
Published:  December 10, 2018
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