
8

COVID-19 and the Global Workplace

Managing human resources issues 

for a multinational company is 

challenging even during the best of times. 

Global human resources managers know 

that it’s rarely possible to have a single 

set of policies and benefit packages that 

can be applied consistently throughout 

the company, regardless of the location. 

Different cultures, standards of living, 

economies, welfare systems, and legal 

systems make that impossible. While 

many companies succeed in having a 

single Code of Conduct or consistent 

non-discrimination and anti-harassment 

policies, when it comes to administering 

pay and benefits or making decisions 

about hiring or layoffs, it’s much 

more difficult to do the same thing in 

every country where the company has 

operations. 

Ordinarily, the inconsistencies in 

how global companies deal with tough 

economic decisions in different localities 

are not so noticeable because the effects 

of natural disasters, trade wars, or 

currency devaluations often do not affect 

all operations in the same way or at the 

same time. While a dramatic currency 

devaluation might have devastating 

effects on the operations in one country 

if the cost of production has suddenly 

increased, the operations in another 

might benefit if its product has become 

cheaper to buy. While a trade war may 

threaten a business in the countries that 

have imposed or been subjected to those 

tariffs, the economies of other countries 

may end up benefiting by the addition of 

new manufacturing facilities that would 

not be subject to retaliatory tariffs. Even 

the effects of a global recession are likely 

to be staggered and will not necessarily 

manifest themselves in every country at 

the same time. Hence, it is unusual for 

companies to have to furlough or lay off 

employees across the globe at exactly the 

same time. During the current COVID-19 

pandemic, however, multinational 

businesses have found themselves 

considering salary cuts, furloughs 

and outright layoffs throughout their 

global operations. No country has been 

immune to the effects of this pandemic. 

Workers in every major economy have 

been required or strongly encouraged to 

“shelter-in-place,” while many industries 

have been forced to temporarily shutter 

either because of a lack of demand or 

because of a breakdown in the supply 

chain.  

In this paper, we will look at the 

unique challenges that multinational 

companies based in the United States 

must confront when conducting 

furloughs and reductions-in-force during 

the COVID-19. We will begin by looking 

at the typical challenges that employers 

face when terminating expatriate 

employees, either foreign employees who 

have been hired to work in the United 

States, and American or U.S. Permanent 
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Residents who have been “expatriated” 

on a temporary basis to work for foreign 

affiliates. We will then discuss why it is 

usually impossible to approach furloughs 

and reductions-in-force in the same way 

in different locations. We will conclude 

by looking at how newly enacted laws 

and welfare benefits that have been 

specifically enacted in response to 

the COVID-19 pandemic have further 

complicated the decision-making process 

that companies must go through when 

deciding whether to furlough or lay off 

employees. 

Laying off Employees in the 
United States. 

As most global human resources 

managers know, it is “easier” to terminate 

employees in the United States because 

most non-union employees in the U.S. 

are “at-will” employees who can be 

terminated without cause.1 And yet, there 

are many federal and state laws, not to 

mention common-law doctrines,2 which 

often swallow up the simple principle 

of at-will employment. The fact is that 

American employment law can be quite 

complex when you are laying off a group 

of employees: What is the impact that 

our reduction-in-force is having on 

employees in protected classes? How can 

we get an enforceable release from laid 

off employees?3 Do we have to provide 

WARN notices?4 Can the furloughed 

employees remain on our health plan? Do 

we have to bargain with the union?5 

To complicate matters further, 

American employers may also have to 

consider the effects of new laws that were 

enacted in response to the COVID-19 

pandemic. Are we better off letting 

our employees take advantage of the 

temporary expansion of unemployment 

benefits under the recently-enacted 

CARES Act?6 Will any of our employees be 

eligible for federally subsidized paid leave 

under the Emergency Paid Sick Leave Act 

and the Emergency Family and Medical 

Leave Expansion Act?7

Furloughing or laying off foreign 
employees in the United States. 

Terminating an employee who is a U.S. 

citizen or permanent resident is tough 

enough. But what do you do about your 

foreign employees who are in the United 

States on a non-immigrant visa? When an 

employer decides to furlough or lay off 

employees who are in the United States 

on a non-immigrant visa (an H-1B or L-1A 

visa, for example) those employees will 

not only find themselves unemployed, 

but they are likely to be required to leave 

the country unless they can find another 

employer who will sponsor them a visa 

within 60-days of their termination.8 

While employers of H-1B visa holders 

have an obligation to pay for their trip 

back to their country of origin,9 that will 

be of little solace to the engineer who has 

worked in the United States for four or 

five years and was hoping to eventually 

secure a Green Card. Many holders of 

non-immigrant visas have bought homes, 

enrolled their children in local public 

schools and have become integral parts 

of their local communities. Complicating 

matters even further for these employees 

is the difficulty of traveling during this 

pandemic. 

Some employers have attempted 

to avoid layoffs by imposing across-the-

board salary cuts for employees that earn 

over a certain amount. Unfortunately, 

one of the conditions of being allowed to 

hire an employee on an H-1B visa is that 

the employer will pay the employee the 

amount that it promised the employee 

at the outset.10 Hence, that is not a viable 

solution unless the employer wants to 

exempt its non-immigrant employees 

from the salary cuts.

Furloughing or laying off U.S. 
expatriates in foreign countries. 

Generally, when employers need to 

terminate U.S. employees (citizens or U.S. 

permanent residents) who have been 

assigned to a foreign country, they will 

typically try to relocate the employee 

back to the United States. The reason for 

this is simple. In many countries, no-cause 

layoffs are either illegal or the employer 

is required to pay separated employees 

a statutory severance—often substantial 

in amount—which is usually based on the 

employees’ seniority.11  There is nothing 

more frustrating for an employer than to 

be sued in a foreign court or tribunal by 

an ex-employee who has just been paid 

a generous severance only to learn that 

the employee’s release of claims may not 

be enforceable in the foreign jurisdiction. 

The risk of this happening increases if the 

terminated employee happens to be a 

citizen of the country where he had been 

assigned. 

In addition to the usual concerns 

about the applicability of foreign labor 

and employment laws that employers 

must contend with when terminating a 

single employee, multinational employers 

considering layoffs or furloughs of 

employees assigned to foreign affiliates 

will also need to think about other 

countries’ legal requirements for 

conducting reductions-in-force or mass 

layoffs. While other countries often do 

permit reductions or redundancies for 

economic difficulties, companies are 

frequently required to negotiate the 

reductions with unions or works council.  

In some countries, failure to negotiate 

the decision with the works council can 

prevent any reductions from taking 

place.12  In certain countries, companies 

must also obtain government approval 

before proceeding.13  Given that most 

countries have more employee-friendly 

laws than the U.S., companies should 

not be surprised if expatriates avail 

themselves of legal remedies in the 
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country of their foreign assignment if they 

are included in a layoff.

New laws enacted in foreign 
countries in response to 
COVID-19. 

U.S. companies with employees in other 

countries should also keep in mind that 

new laws have been enacted in many 

countries in response to the COVID-19 

pandemic that might make it more 

difficult to terminate employees at this 

time. Argentina, for example, typically 

allows terminations of employment 

contracts for “force majeure” reasons. 

However, the Argentine government 

recently issued a decree temporarily 

banning layoffs due to “force majeure” 

reasons or the lack of work.14 Likewise, 

Turkey recently passed legislation that 

introduces a temporary restriction on 

termination of employment contracts 

unless the termination is based on 

immoral, dishonorable, or malevolent 

conduct on the part of the employee.15 

At the same time, the change in law 

does not disallow employers from 

suspending employment contracts 

because of COVID-19, meaning employees 

are not required to provide services 

and employers are not required to 

compensate them. 

In response to the COVID-19 

pandemic, Australia passed legislation 

limiting the kinds of terminations an 

employer can conduct due to economic 

reasons.16 The legislation generally 

disallows the use of temporary layoffs for 

economic reasons. However, an employer 

can effect a temporary separation by 

offering employees paid or unpaid leaves 

of absence. As for permanent layoffs 

based on redundancy, Australia’s new 

law imposes a handful of obligations on 

employers before they can permanently 

lay off an employee. First, an employer 

must consult with employees on at 

least two occasions before resorting 

to termination. Second, the employer 

must attempt to secure alternative 

employment positions for the employee. 

And third, employers must provide the 

employee with notice (or pay in lieu of 

notice) and redundancy pay.

Any company considering layoffs or 

furloughs in another country should also 

consider whether governmental benefits 

are available to employers who retain 

employees, much like the United States 

Congress provided in the recently enacted 

CARES Act. In the UK, for example, the 

government is helping employers with 

up to 80 percent of wage expenses, 

up to specific caps.17 The Netherlands 

adopted the Temporary Emergency 

Measure for Work Retention scheme, or 

NOW,18 which promises to cover up to 90 

percent of eligible employers’ wage costs. 

Along similar lines, South Korea’s efforts 

to stem COVID-19’s economic effects 

include offering employers employment 

retention subsidies, with the view that the 

economic benefits available to employers 

will dissuade them from implementing 

reductions-in-force.19 South Korea’s 

subsidies cover up to 90 percent of 

employers’ wage costs, up from the 

coverage of 66 percent of wage costs the 

government first promised. However, 

large firms remain subject to the original 

66 percent threshold. 

In the case of a company with 

employees in countries where the 

government is providing generous 

subsidies to those employers who 

retain employees, employers may well 

decide against layoffs or furloughs on 

the strength of the government benefits 

available to employers who refrain 

from workforce reductions. Whether 

a company decides to stay the course 

with layoffs or opts for the government 

benefits will turn on an employer’s 

specific circumstances. In some instances, 

the government benefits can offset an 

employer’s expenses. At a minimum, 

government benefits for employers can 

defray a company’s labor costs; in others, 

the government benefits may not justify 

a company’s decision to abstain from 

reductions-in-force. However, before 

committing to a decision, employers 

should determine their eligibility for 

government benefits for employers. If 

such benefits exist, employers should use 

that information to inform their decision 

whether to conduct reductions-in-force. 

Other Considerations. 

Payroll issues aside, some U.S. companies 

may want to repatriate expatriate 

employees for health and safety reasons 

depending on the extent that COVID-19 

has affected, or will affect, the countries 

where their employees are assigned, and 

on the ability of those countries’ health 

care systems to treat any employee who 

becomes sick. As we have all seen, the 

country-specific data keeps changing. 

Whereas multinational companies 

initially focused their attention on their 

operations in China, then in Italy and 

other parts of Western Europe, the New 

York area has been ground zero through 

much of the month of April—though it 

“
… new laws have been 

enacted in many
countries in response to 
the COVID-19 pandemic 
that might make it more

difficult to terminate 
employees at 

this time. 

”
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appears that the infection rate there is 

beginning to plateau. On the other hand, 

the number of cases in certain Latin 

American and Middle Eastern countries 

where many U.S. expatriates work for U.S. 

multinational companies is now growing 

at a much faster rate. 

A further challenge facing employers 

with employees in countries where the 

infection rate is growing exponentially 

is how to bring those employees home. 

Even when there are still available flights 

from those countries, adherence to 

social distancing guidelines on a flight 

home could be a challenge. Given the 

risks, travel may not be advisable for an 

employee whose age or health conditions 

make them more susceptible to COVID-19.  

Suffice it to say, managing a 

multinational workforce has never been 

simple, but COVID-19 has compounded 

the challenge for U.S. companies that 

operate internationally, especially at a 

time when companies are looking to 

retrench, furlough or lay off employees. 
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