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VA Pension Rules: Then and Now 
As of October 18, 2018, tbe OcpnrtmcntofVctcrnns 

Affairs 01 A) Pension Rules have changed in n signif­
icant way. There are several 1treas of the rules that 
were affected, including financial net worth, asset 
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transfers and medical expen se 
deductions. Understanding the 
scope of these changes will help 
to navigate tho VA Pension eli­
gibility requirements. 

Veterans have earned these 
benefits through their service 
to our country. The non-ser· 
vice connected pension is 
often refer red to as "Aid and 
Attendance," although Aid 
and Attendance is actually the 
most enhanced pension benefit, 
which also includes basic pen-
sion and Homebound Allow­
ance. Aid and Attendance is a 

program with.in the pension system that is meant to 
assist an eligible veteran (or the eligible surviving 
spouse of a veteran) with health care costs, and is 
subject. t.o income and asset restrictions. The veteran 
or surviving spouse must require nssisumcc with the 
activities of doily living (ADL). 

The eligibili ty requirements may be viewed as 
three main components, some of which have changed, 
consisting of: 1) Wartime Service of a Veteran (or 
widow(er) of a Wartime Veteran); 2) Household 
Income and Assets; and 3) Medical Expenses. 

Wartime Service (Then and Now) 
To qualify. the veteran must have served at least 

90 consecutive days of active duty and served at 
least one of those days during a period of war. These 
periods include: World War 11 (Dec. 7, 1941 - Dec. 31, 
1946), Korean War (June 27, 19GO - J an. 31, 1955); 
Vietnam War (February 28, 1961 - May 7, 1975 for 
Veterans who served in lhe Republic of Vietnam 
during that period, or for other service August 5, 
1964 - May 7, 1975); and Persian Gulf War (Aug. 2, 
1990 - date to be set by Pres idential Proclamation 
or law). 

In addition, the veteran must have been other 
than dishonorably discharged.> 

Household Income and Assets Then 
Prior to October 18, 2018, the VA Pension require­

ments provided that a veteran's financial net worth 
should not exceed a subjective amount of approxi­
mately $80,000. This was not n specific number. In 
addition, a veteran was able to transfer assets above 
this allowance to reduce the value of the assets 
owned without a pennlty. Prior to October 18, 2018, 
there also was no look-back period for any transfers 
made for purposes of VA eligibility.• 

Household Income and Assets Now 
Pursuant to 38 CFR §3.276, the new transfer rule 

and penalty period that will be imposed for transfers 
made prior to applying for VA pension are outlined. 
On or after October 18, 2018, the VA applicant may 
not haven net worth more than the fixed amount of 
$123,600 (for 2018), not counting a home and land if 
it. is two acres or less.3 This amount is equal to the 
maximum community spouse resource allowance for 
Medicaid purposes as of October 18, 2018, and will 
increase annually by the snmo pcrccntngc ns the 
cost-of-lhfog increase for Social Security benefits.• 

In addition, there is now a 36-month look-back 
period for transfers of assets to a person or a trust 
after October 18, 2018. The transfers calculated 
within the SG-month look-back period create a penal· 
ty period not to exceed 60 months.• 

Transfer of assets includes a t ransfer of cer tain 
assets for less than fair market value or the trans­
fer or purchase of an annuity or any other financial 
instrument that reduces net worth and "would not 
be in the claimant's financial interest but for the 
claimant's attempt to qualify for VA pension."• The 
look-back period consists of tho 36 months immedi­
ately preceding tlie date the VA receives an original 
pension claim or a new pension claim after n period 
of non-entitlement. The divisor used to calculate the 

For example, John is a veteran 
who served during World War II. 
John has no dependents. John 
has monthly income of $3, 000 
per month and medical expenses 
of $5,000 per month, leaving 
John with a deficit of $2,000 
(or $0 income for VApwposes). 
In this instance John would be 
entitled to the maximum pension 
amount for an individual with no 
dependents. 

penalty is the maicimum annual pension rate for a 
veteran with one dependent ($2,170 for 2018).1 

For example, Stanley is a veteran who served 
during World War Il. Stanley has no dependenUI. On 
October 31, 2018, Stanley transferred assets with a 
fair market value of $100.000 and kept income and 
assets worth S 123,600 in his name. 

Stanley immediately applied for Aid and Atten­
dance with an applicat ion date of November 
10, 2018. Stanley's transfer was subject to the 
36-month look-back period. The VA calculated Stan­
ley's penalty in the following manner. Calculn­
tion: $100,000/$2, l 70=46.08 (rounded down to 46) 
months. Stanley will not be el igible for benefits for 
46.08 months. 

Medical Expenses 
The new regulations have expanded on the defini­

tions of medical expenses that may be deducted from 
im~omc. Prior to the new reguJations, certain medical 
expenses could be deducted from income to lower 
the applicant's income and incr~nse the AJ?plicnnt's 
pension benefit. In other words, if the applicant has 
enough medical expenses to reduce the applicant's 
income below the pension amount to be awnrded, 
then the applicant will be entitled to that pension 
amount.. 

For cxnmplc, John is a veteran who served during 
World War II. J ohn has no dependents. John hns 
monthly income of $3,000 per month and medical 

expenses of $5.000 per month, leaving John with • 
deficit of $2.000 (or SD income for VA purposes). Ir 
this instance John would be entitled to the maximuir 
pension amount for an indi,~dual with no depen 
dents. 

Pursuant to 38 CFH §3.278(b), the defmit ions o 
deductible medical expenses are now defined for tlu 
purpose ofn VA pension. Importantly, the definitioi 
of Activities of Daily Living now includes "ambulat 
ing within the home or living area" and lnstrumen 
tal Activities of Daily Living (lADL) now includCJ 
"independent. living activities, such as shopping. f()()( 
prepara tion, housekeeping, laundering, manogin1 
finances, handling medicnt.ions, using the telephone 
and transportation for non-medical purposes ... • 

In addition. 38 CFR §3.278(c) continues to specifi 
cally identify medical expenses that q_ualify as thOS< 
that are "medically necessary; t.hal tmprove a dis 
abled individual's functioning; or that prevent, slow 
or ease an individual's functional decline." Somt 
exom1iles include: health core provider payments 
medications, medical supplies, medical equipment 
medical food. vitamins and supplements, transporto 
tion expenses, health insurance premiums, smokin1 
cessation producUI and institutional forms of cart 
and in-home care.• 

In addition, 38 CFR §3.278(c) expands on the cri 
teria to qualify in home care as a medical expense 
deduction. The final rules provide more clarificntior 
regarding care in a facility other than a nursint 
home or assisted living facility. 38 CFR §3.278(d)(3 
now covers care fncilities other than nursing homes 
and allows their cosl to be deducted as a medica 
expense.10 

The regulntions implemented as of October 18 
2018 offer further clarification and, to some degree 
greater specificity on the requirements lo quulifJ 
for Aid and Attendance. However, as a result, thes• 
regulations also require the applicant to now plan i> 
advance. 
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