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Trustees. From start to finish, we provide the tools you need, supported by dedicated
and caring professionals.
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FROM THE PRESIDENT

President’s Message

M
O. Byron Meredith III
NACTT President
Chapter 13 Trustee,
Savannah, Georgia

y colleagues and friends, I will not
be disingenuous with you; I bring
you my swan song with a heavy
heart. I had envisioned that my
last message1 as President of the
National Association of Chapter 13 Trustees would
galvanize all who read it to join me at the 55th Annual
NACTT Seminar in San Diego. I was looking forward
to being brought up-to-date on the past year’s legal
developments and the camaraderie we share. But as I
am sure you all know by now, for the first time in our
history, the Seminar will be exclusively virtual due to
the national health emergency.
Disappointment, however, is not alone in my heart;
it is filled to the brim with the deepest gratitude and
respect, which easily outweighs any longing for times
gone by I may have experienced. I have watched in
awe as our members found creative and unique ways
to keep our bankruptcy processes moving forward.
The challenges have been numerous; the struggles
have been real. Nevertheless, as I mentioned in my
previous message, the Chapter 13 trustees persevered
and will emerge stronger and better as a result of
these challenges.2
While working tirelessly and never losing sight of
the vital role that bankruptcy plays in resolving financial strains,3 our trustee-members found solutions to
conduct meetings and hearings; worked closely with
members of their local bankruptcy bar to streamline the
process for modifications and other relief; and engaged
proactively with policymakers from the US Trustee

Program and the courts to ensure the health and safety
of all persons. These efforts to retool have not interfered with our statutory duties either. Our Chapter 13
trustees have disbursed more than $1 billion nationally
to creditors since this health emergency began, making
a significant contribution to the national economy. I
commend my colleagues for coming together during
this time and achieving success in the face of adversity.
It is in this spirit that Mary Viegelahn, the NACTT
Vice President and program chair for this year’s
seminar, along with the NACTT Academy for Consumer Bankruptcy Education, adapted and planned
a great virtual seminar. Not only will it provide the
educational content you have come to expect, but it
will also facilitate building bridges and strengthening
bonds with your fellow bankruptcy professionals. Truly,
the NACTT is embracing technology and creativity to
assure that we all remain connected and informed, and
I encourage you all to participate from the comfort of
your homes and offices.
While we have been able to readily adapt and work
through the health crisis, it is not the only recent
event that has had an impact on our lives. In the last
few weeks, the struggles for social justice have been
front and center in many of our minds. I certainly do
not mean to imply that such efforts have not always
been present, but merely that they have taken a more
prominent role. I personally have spent many hours
thinking about these issues in both my personal and
professional life.
I had to examine my thoughts on the Chapter 13

My colleagues and friends, I will not be disingenuous with you; I bring you my swan
song with a heavy heart. I had envisioned that my last message as President of the
National Association of Chapter 13 Trustees would galvanize all who read it to join
me at the 55th Annual NACTT Seminar in San Diego. I was looking forward to being
brought up-to-date on the past year’s legal developments and the camaraderie we
share. But as I am sure you all know by now, for the first time in our history, the
Seminar will be exclusively virtual due to the national health emergency.
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FROM THE PRESIDENT
process and how it might be affected by the systemic
issues being brought to light; some literature, after all,
does suggest that racial minorities do experience disparate treatment in the bankruptcy process. Of particular
concern is the disproportionate number of people of
color who file for Chapter 13 debt reorganization over
Chapter 7 liquidation,4 which may, in part, be driven by
bankruptcy attorneys.5 As a result, racial minorities pay
a greater cost to access the bankruptcy system due to
the increased attorney’s fees, required plan payments,
and other costs associated with Chapter 13 cases as
compared to those charged in Chapter 7 cases.6
The raw data from these studies is difficult to face
and contend with, but as James Baldwin said, “Not
everything that is faced can be changed, but nothing can
be changed until it is faced.” Still, I think it unsound to
completely lay the blame for the racial disparity at the
feet of our debtor attorneys or any inherent characteristic of the Chapter 13 process; more exploration surely
is warranted, as societal issues, including poverty rates,
wages, and cost of credit are likely contributing factors.
For example, one study reviewing the racial disparities in the Chicago area determined that longer
commutes requiring automobiles and drivers’ licenses
forced minorities to choose Chapter 13 more frequently
because it allowed for the return of their vehicles and licenses after city enforcement actions on unpaid parking
tickets spiked.7 8 Similarly, a recent story on an affluent
minority neighborhood in Atlanta, Georgia pointed to
the fact that minorities in those neighborhoods had to
drive 14 to 20 miles to get to some of their favorite stores
due to “retail racism.”9 These compounding societal
issues surely drive debtors of color to the only remedy
available, Chapter 13, that enables them to retain assets
that they would lose otherwise in Chapter 7, such as
their automobiles and licenses.
Admittedly, this issue is considerably larger than the
space allocated to me in this edition, and it will require
thoughtful input from more learned experts in the field.
My simple hope is that those who champion Chapter
13, such as myself, will continue this discussion long
into the future and critically evaluate any legitimate
critique of the system and our role in it. After all, while
it is not perfect, Chapter 13 is essential and helps many
individuals reorganize their finances and move forward
with a fresh start, assets, and dignity.
I want to conclude by thanking all of you for the last
twelve months. I especially want to express my gratitude
to the officers of the NACTT, Linda Gore, PresidentElect; Mary Viegelahn, Vice-President; Russell Simon,
Secretary; and Krispen Carroll, Treasurer, who have
been my rock this year, providing advice, counseling,
and a bit of laughter along the way. The other members

of the Board of Directors also made this tumultuous
year much easier through their careful and deep analysis
of some difficult issues. I am confident that the NACTT
will excel in the years ahead under their thoughtful
and competent leadership. And, they cannot meet this
challenge alone; I encourage everyone to get involved,
consider applying to serve on the Board of Directors
for the Association or on one of the vital committees.
While there may be trials along the way, the rewards
are worth it. I look forward to seeing everyone in
person at a future NACTT Meeting. Meanwhile, stay
safe, healthy, and kind. •
Endnotes
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from prior presidents’ messages. Id. at 4-5.
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CALENDAR

CALENDAR OF EVENTS
NDIN
Consumer Bankruptcy Seminar
Sept 25, 2020
Embassy Suites by Hilton South Bend,
Notre Dame, IN • Info: paul@pchael13.com
NCBJ
94th Annual National Conference
of Bankruptcy Judges
October 14 - 17, 2020
Marriott Marquis, San Diego, CA
Info: NCBJ - Jeanne Sleeper, NCBJ Executive Director
954 La Mirada St., Laguna Beach, CA 92651-3751
Tel: 949-497-3673 x1300 EM: NCBJadmin@
NCBJmeeting.org, EM: Jsleeper@JBSmgmt.com
NARCA - National Association of
Retail Collection Attorneys
National Creditors Bar Association 2020 Fall
Conference
October 21 - 24, 2020
JW Marriott Desert Ridge, Phoenix, AZ
Info: 601 Pennsylvania Avenue, NW, Suite 900 South
Washington, D. C. 20004 • Toll Free: (800) 633-6069
email: narca@narca.org, or visit creditorsbar.org
Louisiana State University Law
26th Annual Bankruptcy Law Conference
October 29 - 30, 2020
Lod Cook Alumni Center, Baton Rouge, LA
Info: Center of Continuing Professional Development
LSU Law Building, Room W203, Baton Rouge, LA
70803 - Phone 225-578-5837 Fax 225-578-5842
Website: www.lsucle.org, or email, lsucle@lsu.edu
Bankruptcy Bar Association of Eastern Washington
2020 Retreat and CLE
October 30 - 31, 2020
Campbell’s Resort, Lake Chelan, WA
Info: Eastern District of Washington Bankruptcy Bar
Association - 1235 N. Post, Suite 100
Spokane, WA 99201-2529, or ewbankruptcybar.com
NACBA
Members-Only workshop
December 1 - 4, 2020
Grand Hyatt Kaua’I Resort & Spa Kaua’I, Hawaii
Info: NACBA, 2200 Pennsylvania Avenue NW, 4th
Floor, Washington, D.C. 20037
Tel: 1-800-499-9040 or email admin@nacba.com
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NACTT
2021 Mid-Year Meeting
January 21 - 23, 2021
La Concha A Renaissance Resort,
San Juan, Puerto Rico
Info: NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com • One Windsor Cove, Suite 305
Columbia, SC 29223
ABI - American Bankruptcy Institute
Annual Spring Meeting
April 15 - 17, 2021 • Washington, D.C.
Info: (703) 739-0800, or visit ABI World at www.
abiworld.org • ABI, 44 Canal Center Plaza, Ste. 404,
Alexandria, VA 22314
NACBA - National Association of Consumer
Bankruptcy Attorneys
29th Annual Convention
May 13 – 16, 2021 • Orlando, Florida
Info: NACBA, 2200 Pennsylvania Avenue NW, 4th
Floor, Washington, D.C. 20037
Tel: 1-800-499-9040 or email admin@nacba.com
California Bankruptcy Forum
33rd Annual Insolvency Conference
May 14 - 16, 2021
Omni La Costa Resort & Spa, San Diego, CA
Info: California Bankruptcy Forum, c/o JBS &
Associates, 954 La Mirada Street, Laguna Beach, CA
92651 - (949) 497-3673 x 1200, or visit www.calbf.org
NACTT
56th Annual Seminar
July 7 - 10, 2021
Marriott Marquis, Washington, D.C.
Info: NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com • One Windsor Cove, Suite 305
Columbia, SC 29223
NCBC
National Conference of Bankruptcy Clerks
Annual Seminar
August 2 - 5, 2021 • Boston, MA
Info: visit ncbcweb.com
NCBJ
National Conference of Bankruptcy Judges
October 5 - 9, 2021
JW Marriott, Indianapolis, IN
Info: NCBJ - Jeanne Sleeper, NCBJ Executive Director
954 La Mirada St., Laguna Beach, CA 92651-3751
Tel: 949-497-3673 x1300 EM: NCBJadmin@
NCBJmeeting.org, EM: Jsleeper@JBSmgmt.com

CALENDAR

CALENDAR OF EVENTS (cont.)
NACTT
2022 Mid-Year Meeting
January 20 - 22, 2022
The Mayflower Renaissance, Washington, D.C.
Info: NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com • One Windsor Cove, Suite 305
Columbia, SC 29223
ABI - American Bankruptcy Institute
Annual Spring Meeting
April 28 - 30, 2022 • Washington, D.C.
Info: (703) 739-0800, or visit ABI World at www.
abiworld.org • ABI, 44 Canal Center Plaza, Ste. 404,
Alexandria, VA 22314
California Bankruptcy Forum
34th Annual Insolvency Conference
May 20 - 22, 2022
Hyatt Regency Monterey Hotel & Spa on Del Monte
Golf Course, Monterey, CA
Info: California Bankruptcy Forum, c/o JBS &
Associates, 954 La Mirada Street, Laguna Beach, CA
92651 - (949) 497-3673 x 1200, or visit www.calbf.org
NCBC - National Conference of Bankruptcy Clerks
Annual Seminar
June 6 - 9, 2022 • Las Vegas, NV • Info: ncbcweb.com
NACTT
57th Annual Seminar
July 6 - 9, 2022
San Francisco Marriott Marquis, San Francisco, CA
Info: NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com • One Windsor Cove, Suite 305
Columbia, SC 29223
NCBJ
National Conference of Bankruptcy Judges
October 18 - 22, 2022
Marriott Marquis, Orlando, FL
Info: NCBJ - Jeanne Sleeper, NCBJ Executive Director
954 La Mirada St., Laguna Beach, CA 92651-3751
Tel: 949-497-3673 x1300 EM: NCBJadmin@
NCBJmeeting.org, EM: Jsleeper@JBSmgmt.com
NACTT
2023 Mid-Year Meeting
February 2 - 4, 2023
Renaissance Esmerelda Resort & Spa, Indian Wells, CA
Info: NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com • One Windsor Cove, Suite 305
Columbia, SC 29223

ABI - American Bankruptcy Institute
Annual Spring Meeting
April 20 - 22, 2023 • Washington, D.C.
Info: (703) 739-0800, or visit ABI World at www.
abiworld.org • ABI, 44 Canal Center Plaza, Ste. 404,
Alexandria, VA 22314
California Bankruptcy Forum
35th Annual Insolvency Conference
May 19 - 21, 2023
La Quinta Resort & Club, La Quinta, CA
Info: California Bankruptcy Forum, c/o JBS &
Associates, 954 La Mirada Street, Laguna Beach, CA
92651 - (949) 497-3673 x 1200, or visit www.calbf.org
NACTT
58th Annual Seminar
July 26 - 29, 2023
JW Marriott Austin, Austin, TX
Info: NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com • One Windsor Cove, Suite 305
Columbia, SC 29223
NCBJ
National Conference of Bankruptcy Judges
October 10 - 14, 2023
Marriott Marquis, Austin, TX
Info: NCBJ - Jeanne Sleeper, NCBJ Executive Director
954 La Mirada St., Laguna Beach, CA 92651-3751
Tel: 949-497-3673 x1300 EM: NCBJadmin@
NCBJmeeting.org, EM: Jsleeper@JBSmgmt.com
NCBJ
National Conference of Bankruptcy Judges
September 17 - 19, 2024
Hyatt Regency Seattle
Info: NCBJ - Jeanne Sleeper, NCBJ Executive Director
954 La Mirada St., Laguna Beach, CA 92651-3751
Tel: 949-497-3673 x1300 EM: NCBJadmin@
NCBJmeeting.org, EM: Jsleeper@JBSmgmt.com
NCBJ
National Conference of Bankruptcy Judges
September 16 - 19, 2025
Marriott Marquis Chicago
Info: NCBJ - Jeanne Sleeper, NCBJ Executive Director
954 La Mirada St., Laguna Beach, CA 92651-3751
Tel: 949-497-3673 x1300 EM: NCBJadmin@
NCBJmeeting.org, EM: Jsleeper@JBSmgmt.com
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MEMBER NEWS

THE NATIONAL ASSOCIATION OF CHAPTER 13 TRUSTEES

APPLICATION FOR
ASSOCIATE MEMBERSHIP
The undersigned hereby applies for Associate Membership in the National Association of
Chapter 13 Trustees. Associate membership dues of $250 include a subscription to the quarterly
publication NACTT Quarterly, plus notice of all seminars and right to participate as a member,
but does not include voting rights.

DUES OF $250 PER YEAR,
renewable annually, must accompany this application. Membership period is October 1 through September 30.

Name:_____________________________________________ E-mail Address:______________________________________
Address:____________________________________________ City, State, Zip:______________________________________
Telphone:___________________________________________ Fax:_____________________________________________
Please check applicable box:

o Attorney:__________________________________________ o Creditor:________________________________________
o Court Officer:_______________________________________________________________________________________
o Organization:_______________________________________ o Other:__________________________________________
Date:______________________________________________ Signature of Applicant:__________________________________

Mail check and application or address changes to NACTT Headquarters:
One Windsor Cove, Suite 305 • Columbia, SC 29223 • (800) 445-8629 • (803) 252-5646 • Fax (803) 765-0860

Give Your Debtors The Tools They Need
To Sucessfully Complete Their Plans
To find out more about the services provided
by TEN, a non-profit organization committed to
quality debtor education,

call 800-445-8629, email aimee@jee.com, or
visit us at www.trusteenet.org.
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WASHINGTON BEAT

USTP Responds to
COVID-19 in Collaboration
with Valued Partners

T

hose who work in the bankruptcy system
know that bankruptcy practice is always
evolving―whether it be updates to the
Bankruptcy Code, Rules, or Forms, or
changes in the methods in which cases are
filed and served or documents exchanged. Being able
to adjust is a necessity and a skill we all have honed.
But nothing could have prepared us for the immediate and dramatic changes precipitated by COVID 19.
Fortunately, though, the major stakeholders in the
bankruptcy system came together and rose to the challenge. Bankruptcy courts are functioning, trustees are
administering cases, and the bar is adjusting to a very
different legal environment.
Working in close coordination with our partners
in the bankruptcy system, the United States Trustee
Program (USTP) quickly implemented a number of
important measures to (1) protect the health and safety
of panel and standing trustees, debtors, creditors, and
others involved in bankruptcy proceedings; and (2) to
ensure that consumers and businesses continued to
have access to financial relief during this unprecedented
public health emergency.

with a group of clerks of court from a number of
jurisdictions across the country to develop model
notices regarding telephonic meetings (rescheduled
and new) that provided debtors and other stakeholders
the information necessary to connect to the calls and
understand how the meetings would be conducted.
Further, best practices were developed for conducting meetings to ensure appropriate measures were
in place for trustees to confirm debtor identification
that would protect the debtor’s privacy interests while
preserving the evidentiary value of testimony. The
USTP also assessed (and, in some jurisdictions, approved) alternative means proposed by some panel
and standing trustees for conducting the meetings,
most of which included a video component, to ensure
similar measures were in place.
Being able to successfully resume section 341 meetings in a manner that protected all participants was
a direct result of the cooperative and effective communications between the USTP, panel and standing
trustees, and the courts. This included the enormous
effort of noticing rescheduled meetings to debtors,
creditors, and counsel.

Section 341 Meetings of Creditors
One of the first steps taken by the USTP was on
March 16 when it halted approximately 60,000 section
341 creditors’ meetings that were scheduled to occur
through April 10. With 50 to 100 people typically participating in a meeting, this move served to promote
social distancing and gave the USTP time to put in
place a system for conducting the meetings at a later
date by a means other than in person attendance. Ultimately, the USTP mandated that section 341 meetings
for all cases filed through May 10, 2020 (which was
later extended), be conducted by telephone or other
alternative means.
To accomplish the move away from in-person meetings, the USTP arranged for 1,200 conference lines
for use by the trustees; purchased hundreds of digital
recorders so that trustees could conduct section 341
meetings from remote locations; and worked closely

Debtor Audits
Another area that the USTP reviewed was debtor
audits. As you know, following passage of the Bankruptcy Abuse and Consumer Protection Act of 2005,
the USTP has contracted annually with independent
firms to conduct audits of individual chapter 7 and
chapter 13 cases. The USTP recognized that these
audits typically require debtors to produce additional
documentation and confer with counsel and financial
institutions in responding to auditor requests and
reports. Accordingly, the USTP temporarily suspended
all audits until debtors can meet their obligations in a
manner that does not compromise their safety or the
public health. While important, debtor audits are just
one of many tools used by the USTP to detect fraud,
abuse, and errors, so the temporary suspension of
the audits was not expected to negatively impact the
integrity of the system.

Clifford J. White III
Director, Executive Office
for U.S. Trustees

Nancy J. Gargula
U.S. Trustee for Region
10 (Indianapolis, IN) and
Region 21 (Atlanta, GA)

CONTINUED NEXT PAGE
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WASHINGTON BEAT – USTP RESPONDS TO COVID-19
CARES Act
As the federal government prepared to begin issuing
recovery rebates to qualified individuals under the
Coronavirus Aid, Relief, and Economic Security
(CARES) Act of 2020, the USTP provided a notice to
chapter 7 and chapter 13 trustees in an effort to ensure
that the direct payments made to many debtors―about
$1,200 per eligible individual or $2,400 per eligible
married couple filing jointly, with an additional $500
paid for each qualifying child under the age of 17―would
be protected in bankruptcy. Issues with respect to the
rebates arose in two specific areas.
The Means Test
The first involved whether the rebates should be
included in the calculation of current monthly income
or projected disposable income. Section 1113(b)(1) of
the Act, which amended 11 U.S.C. §§ 101(10A)(B)(ii)
and 1325(b)(2), explicitly addressed this issue when
it excluded from the statutory definitions of current
monthly income and disposable income “payments
made under Federal law relating to the national emergency declared by the President under the National
Emergencies Act (50 U.S.C. § 1601 et seq.) with respect
to the coronavirus disease 2019 (COVID-19).” In its
notice to the trustees, the USTP simply reiterated that
recovery rebates received within six months before
the filing of the petition should not be included in
calculating a debtor’s currently monthly income in a
chapter 7 or 13 case, and further should be excluded
from projected disposable income available to pay
creditors through a chapter 13 plan.
Property of the Estate
The second issue involved whether the rebates
became property of the estate since the Act was silent
on the issue. Noting that in chapter 7 this would arise
only in cases filed on or after March 27, 2020 (the effective date of the Act), the USTP stated its view that it
would be highly unlikely that trustees would administer
any payments after considering all relevant circumstances, including the modest amount of the recovery
rebates and the need for a meaningful distribution to
unsecured creditors.
Further, with respect to whether recovery rebates
may be relevant to the confirmation standard contained in 11 U.S.C. § 1325(a)(4) for chapter 13 cases
filed before the Act’s effective date, the USTP noted
that the rebates would be excluded from that analysis
because the funds would not have been available for
payment to creditors in a chapter 7 case.
To promote consistent and proper application of the
law, private trustees were directed to notify the U.S.
10 July/August/September n NACTT QUARTERLY n Vol.32, No.4 n 2020

Trustee before taking action to administer recovery
rebates or objecting to a chapter 13 plan based on the
treatment of recovery rebates.
Addressing Fraud and Abuse
During this challenging time, the Executive Office
for U.S. Trustees and its 90 field offices have remained
operational with staff working safely from home or other
remote locations to fulfill the core duties of the USTP
and ensure the integrity of the system by continuing
to address fraud and abuse. Unfortunately, such challenging times have offered fodder for fraudsters looking
to exploit vulnerabilities created by the pandemic. In
coordination with the trustees, the USTP has identified
COVID-19-related fraud schemes. For example, the
USTP was alerted to an email compromise scheme where
the perpetrator hacked into a debtor counsel’s system
and diverted emails from a trusted source in order to
direct the debtor to make payments electronically or by
other means to accounts under the perpetrator’s control.
With so many individuals and businesses impacted
by the pandemic, trustees are urged to be vigilant by
routinely checking for vulnerabilities in their systems,
to encourage debtors to reach out if directed to modify
their payment practices, and to be attune to other
suspected criminal activity. The USTP stands ready to
assist as issues are identified and continues to actively
refer matters to its law enforcement partners.
Valued Partnerships
As the “watchdog” of the bankruptcy system, the
USTP has long recognized that protecting and preserving the integrity of the bankruptcy process is more
effective when the courts, private trustees, and other
stakeholders work together. Through effective communication and cooperation, the USTP has worked
to keep the bankruptcy system functioning for those
who need financial relief while protecting the health
and safety of everyone involved.
The USTP is extremely grateful for the assistance
and collaboration of all the major components of the
bankruptcy system over these past few difficult months,
including the standing trustees and leadership of the
NACTT. As important as our national efforts were,
in the end, many of the changes were adopted and
tweaked district by district and trustee by trustee. For
that, the USTP is indebted to all those who once again
showed their commitment to serving the public interest.
About the Authors:
Clifford J. White III was appointed Director of the
United States Trustee Program in December 2006, after
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FROM THE NATIONAL DATA CENTER

Tools for the Remote Office

W

hat an interesting few months it’s
been? Like all Offices, the NDC is
making changes to our daily operations in response to the national
COVID-19 pandemic. Unfortunately, the NDC's offices remain closed by order of the
California state government's shelter-in-place restrictions. We are all working from home from our dining
room tables (Loren), laundry room (me), bedroom desk
(David), and spare rooms (Mary). Luckily the NDC
has always been a remote-friendly office so all of our
telephone communication, email and issue/trouble
tickets are working without much issue. Our hours of
operations remain 9:00 a.m. – 5:00 p.m. PDT.
What can NDC do for my remote office?
Here are the top tools you can use to stay in touch
with your debtors, attorneys or creditors while working
remotely.
•	Use Trustee Notifications – This solution is used to
post a message to all Debtors and Attorneys with
NDC accounts.

David B. Shapiro
Chief Operating Officer,
National Data Center

Every office can get a customized one-sheet instructing
Debtors to sign up with a unique QR code or url.
Note: Due to the rescheduling of most 341 meetings,
NDC will not be provisioning any further tablets.
•	Electronic Annual Reports. This project has really
taken off because Offices realize this
service saves time and posting costs with
a side benefit of reducing the amount of
paper that is printed, which is a hassle
when working remotely. To find out more
please email ndcsupport@ndc.org.

NDC Attorney News
We are excited to work with BSS to
bring PlanCalc1 to NDC.org. This has
Set up a Trustee Notification to be viewable on your Debtor’s
been
a long-standing request and one which
portal and sent by email.
we hope allows more offices to send their
•	New non-tablet signup – This new feature allows Debtor’s Attorneys to the free NDC.org portal. Time
debtors to use the simple enrollment form on their saving tip: Are you tired of emailing vouchers to
mobile phone. We have a “one-sheet” infographic that your Attorneys? Let the NDC.org portal do the heavy
will allow debtors to use a QR code at 341 meetings lifting. All Attorney vouchers are available, and as an
or at attorney offices that will bring up our tablet added benefit if the Attorney has clients spanning
enrollment interface on their mobile phone browser. more than one trustee all vouchers are available with
Trustees and attorneys can also use the same form one login.
on their computers to enroll debtors.

About The Author
David B. Shapiro started
his career as a database
engineer, working for
companies such as Ford
Aerospace, Apple, Stanford University, and the
NY Stock Exchange. His
tenure with the National
Data Center began 15
years ago architecting and
developing the modern
NDC website. For the last
6 years he’s been overseeing the NDC as its Chief
Operating Officer. David
attended the University of
California, Davis, studying Computer Science
and Math (1987) and
completed the Advanced
Management Program
at the Haas School of
Business at UC Berkeley
(2001). Throughout his
journey at NDC he’s been
focused on furthering its
mission to aid the chapter
13 bankruptcy industry
with systems and tools for
Debtors, Creditors, Attorneys and Trustees. David
keeps busy renovating his
historically listed home in
San Francisco and plays
saxophone in local bands
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Coming Soon
The NDC has been working with the NACTT
ACH committee for several months trying to work
out a way to bring ACH/EFT account and routing
validation services to you. We think we have it
figured out and are excited to have a beta tool available to all offices which allows you to ‘bump’ your
ACH/EFT account and routing numbers against a
verification service we are using – giving you greater
confidence that the party you will transact is who
they say they are. This tool is still in development but
look for news of the beta availability in your Trustee
portal, soon.
Interested in trends happening in your caseload
and receipts?

We have a new report called Trustee Major Trends
which shows a one year to date view of the trust’s
Receipts, Cases Filed, and Open-Cases/Inventory. To
run the report, go to Reports > Dashboard Reports
> Trustee Major Trends. If you want to download it
you, click on the floppy drive icon. We recommend
downloading to Excel. If you would like the report
delivered to your inbox, go to NDC.org portal, then
click the Reporting tab > Subscriptions > Create
Report Subscription. Select Report: Trustee Major
Trends and fill in the rest of the options.
If you would like to learn more about the services
available to your office don’t hesitate to email us:
ndcsupport@ndc.org.
Looking forward to seeing you all very soon. •

NACTT members

Save money with NPP
Membership is free.
Join today at mynpp.com.

Get Started
Sign up with NPP to access these discounts.
• Visit www.mynpp.com, click JOIN NOW
• Select COMPANY SAVINGS and enter your company information
• Select our association from the dropdown menu
• Click SUBMIT and start saving

mynpp.com

800.810.3909
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Standing Trustee Fees On Dismissed
Cases Under 28 U.S.C. § 586 and 11 U.S.C.
§§ 1326: Involuntary Servitude Is Not A
Reasonable Statutory Construction

T

he Volume 24, No. 3 issue of the NACTT
Quarterly (April/May/June 2012) included
an article titled Trustee Receipt of Expenses
in Dismissed Cases – § 503(b) vs. § 586(e).
That article addressed the merits of trustees being
paid according to 28 U.S.C. § 586(e) based on their
statutory percentage fees, even in cases dismissed
prior to confirmation – contrasted to an administrative expense or “set-up fee” sometimes allowed under
11 U.S.C. § 503(b) or by local rule.1 In those days,
notwithstanding the contrary language in § 586(e),
standing trustees were paid when disbursements were
made to creditors, not upon receipt of funds. Much has
changed in eight years. Due to a shift in position of
the United States Trustee Program (USTP), standing
trustees now collect their percentage fees upon receipt
of plan payments, not upon disbursement to creditors.
These developments would have been difficult to
imagine eight years ago. Given the change in the USTP’s
position regarding collecting fees upon receipt, one
would have scarcely imagined that bankruptcy courts
would still be struggling over the very issue that the
2012 Quarterly article discussed. But indeed they
are. There is a clear split of authority whether, when a
Chapter 13 case is dismissed before confirmation, the
trustee is entitled to retain the percentage fees collected
from payments received by the trustee or whether the
trustee must disgorge fees already taken upon receipt.
This article will look at cases on both sides of this split,
the history of the statutes involved, and the practical
implications of the competing positions; and will offer
an analysis that resolves what some courts characterize
as a conflict between the relevant statutes.
The Cases
Until this year, two of the three decisions from bankruptcy courts addressing whether a standing trustee
is entitled to keep fees collected prior to dismissal
originated from the District of New Mexico.2 It is
worth noting that all of these decisions pre-date the
nationwide correction to taking fees on receipts, which
was a result of the USTP’s change in policy in October

2014.3 An expression attributed to the 18th Century
poet, Alexander Pope, is “as the twig is bent, so is the
tree inclined.” If this line of New Mexico cases is the
tree, the twig was In re Rivera.4
The Rivera case qualifies as the twig in two respects:
it was the beginning of this new growth and was quite
small. Rivera is a two-page decision – a virtual sprout,
compared to the two dozen-page decisions it spawned.
Interestingly, it cited only one case supposedly on
point, In re Ward.5 However, an examination of the
Ward case shows that it actually does not even apply
to the question before the Rivera Court. Ward was not
about whether percentage fees under § 586(e) may be
retained upon dismissal of a case; rather, it is about
whether § 326(b) prohibits an award of administrative expenses under § 503. Ward correctly holds that
the only compensation a standing Chapter 13 trustee
may receive is the percentage fee fixed by the Attorney
General and collected under § 586(e), not administrative expenses that might be allowed by the bankruptcy
court under § 326. The Ward Court could have stopped
there, but inexplicably went on to opine that “[i]f a
case is converted or dismissed before confirmation
of a plan, the standing trustee is not entitled to a percentage fee under § 586(e) and the bankruptcy court
is prohibited from allowing such compensation by §
326(b).”6 Certainly the conclusion that standing trustees
can only collect compensation and reimbursement of
expenses through percentage fees under § 586(e) is
sound, but Ward then conflates the notion that since
administrative claims cannot be allowed to a standing
trustee under §§ 326 or 503(b), no percentage fees can
be collected in converted or dismissed cases under §
586(e) either. That’s where the logic jumps the tracks.
Whether a trustee is allowed to retain percentage fees
under § 586(e) was not before the Ward Court, and
the Court offered no analysis to support its gratuitous
and incorrect conclusion. The statement regarding §
586(e) was unsupported dicta.
What is instructive in Ward, however, is its discussion of standing trustees (appointed under § 1302)
and non-standing trustees.7 The reference to § 503(b)

Jan Sensenich
Standing Chapter 13
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Gretchen Holland
Standing Chapter 13
Trustee, Greenville,
South Carolina
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FEATURE – STANDING TRUSTEE FEES ON DISMISSED CASES UNDER 28 U.S.C. § 586 AND 11 U.S.C. §§ 1326
fees in § 1326(a)(2) is clearly to fees that non-standing
trustees would receive when a case dismissed or converted before confirmation. It is consistent with the
scheme that existed prior to the 1986 Amendments that
included § 586(e). One obvious explanation for why
§ 1326(a)(2) refers to § 503(b) claims only, and does
not specifically speak to § 586(e) percentage fees to be
retained by trustees, is that it pre-dated the passage of
§ 586. The Ward case stands for the proposition that
standing trustees are entitled to § 586(e) fees, but not
§ 503(b) fees; it should not be relied on to support any
other conclusions. If Rivera was the twig, it appears the
seed was planted by this unfortunate leap of logic in
Ward. The problem, of course, is that if enough people
repeat the same false statement, it becomes accepted
as truth. When one acknowledges that the logical flaw
in Ward is the entire foundation underlying Rivera, it
becomes evident that this twig, now tree, is rooted in
very unstable soil indeed.
When Rivera is read with the weaknesses of Ward in
mind, further gaps appear. A critical part of § 1326(a),
which is conveniently ignored by both of these decisions, is this wording in § 1326(a)(2):
…If a plan is not confirmed, the trustee shall return
any such payments not previously paid and not yet
due and owing to creditors, pursuant to paragraph
(3) to the debtor.... (Emphasis added.)
The emphasized language recognizes the fact that
in many cases, disbursements are made to creditors
before confirmation, typically in the form of adequate
protection payments. The language would make no
sense at all without that reality. This becomes critical
when viewed in light of the language in subsection (b)
of the same section, which states:
(b) Before or at the time of each payment to creditors under the plan, there shall be paid- (1) any
unpaid claim of the kind specified in section 507(a)
(2) of this title; (2) if a standing trustee appointed
under section 586(b) of title 28 is serving in the
case, the percentage fee fixed for such standing
trustee under section 586(e)(1)(B) of title 28….
(Emphasis added.)
Read together, these subsections clearly show that
it is expected that trustees will make disbursements
to creditors before confirmation, and at that time – or
even before that time – the trustee shall be paid the
percentage fee based on § 586(e). The word “shall”
leaves no room for interpretation. These terms in § 1326
are entirely consistent with § 586(e), and are entirely
14 July/August/September n NACTT QUARTERLY n Vol.32, No.4 n 2020

inconsistent with the conclusion in Rivera that the
trustee must return all payments received, less only §
503(b) administrative expenses.
The Miranda case,8 decided by the 10th Cir. BAP,
based its analysis largely on Rivera, but then also found
further support for the same outcome by comparing §
1326 with § 1226, a similar but later-enacted provision.
The Miranda decision relies in part on the differences
between § 1226 and 1326 as evidence that Congress
intended those sections to operate differently with
respect to trustees’ fees on pre-confirmation refunds.
Section 1226(a)(2) contains the following language
regarding percentage fees for a standing Chapter 12
trustee, which is not present in § 1326(a):
….If a plan is not confirmed, the trustee shall return
any such payments to the debtor, after deducting—
***
(2) If a standing trustee is serving in the case, the
percentage fee fixed for such standing trustee.
There are several reasons for the different language
in § 1226 other than the conclusion that Congress
intended a different treatment of chapter 13 trustees’
fees at dismissal of unconfirmed cases. First, § 1226
was enacted as part of Chapter 12, a separate and
distinct chapter under the Code, well after Chapter
13.9 Chapter 12 was enacted also after the passage of
§ 586(e). It is entirely possible that § 1226(a)(2) just
does a better job of making clear how refunds should
be handled with reference to percentage fees under §
586(e). Unlike § 1326(a), § 1226(a) was drafted with
an eye on § 586(e).
Another reason § 1226(a)(2) is not parallel to §
1326(a)(2) is that in Chapter 12 cases, the drafters realized there would be two possible streams of
income used to make payments to creditors: wages
(as in Chapter 13 cases); and “funds” likely to come
from selling crops, livestock, eggs, and even farmland.
Section 1226(a) begins with a reference to “payments
and funds” that appears nowhere in Chapter 13. It also
appears nowhere in § 586(e), which deals only with
collection of commissions and expenses from “payments” in Chapter 13 cases. Section 586(e) does not
address collection of commissions and expenses from
“funds” received by a Chapter 12 Trustee on the sale or
liquidation of property of the Chapter 12 estate. The
drafters needed the specific reference in § 1226(a)(2)
not because they intended to signal different treatment
of Chapter 13 trustee fees and expenses, but because
they needed to address the commission and expenses
of a Chapter 12 trustee on “funds” received that would
never be present in Chapter 13 cases. Moreover, there is
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no basis in the history of either Chapter 12 or Chapter
13 to explain why Congress would intend an entirely
different treatment of fees at dismissal of unconfirmed
cases under these two chapters, when the percentage
fees under both chapters are controlled by the same
statute: § 586(e).
The final decision, building upon Rivera and
Miranda, and also coming out of the District of New
Mexico, is In re Acevedo.10 Acevedo repeats the faulty
analysis of both previous decisions. Acevedo strains
to find a conflict between § 1326(a) and § 586(e), and
then ignores the mandate of § 586(e). It concludes that
§ 1326(a) demands that all payments to the trustee be
refunded (less administrative claims), with no explanation for why that rule should extend to payments made
to creditors pre-confirmation, and without considering
why the language in §§ 1326(a)(2) and (b)(2) requires
a different result.
A Different Approach
A year after Acevedo, a court located outside of the
District of New Mexico finally looked at the issue of
trustee’s fees at dismissal in unconfirmed cases, in In
re Nardello.11 In Nardello, the Chapter 13 trustee had
received payments both from the debtor’s Plan and also
from the sale of property authorized by the Bankruptcy
Court. Subsequently the case was dismissed and the
debtor filed an objection to the trustee’s Final Report
and Account and the trustee’s percentage fees. The
District Court for the District of New Jersey affirmed
the Bankruptcy Court’s order overruling the debtor’s
objection. The debtor/appellant in Nardello raised
exactly the same issue as the debtors in Acevedo and
its predecessors. Although the Nardello court cited
the Acevedo and Rivera decisions, it reached the opposite conclusion.
The District Court in Nardello set out to read § 586
and § 1326 harmoniously. It found that by its plain
meaning, § 586 applied to all payments received by
the trustee, and the percentage fee could not be part
of the “payments to creditors” referred to in § 1326(a)
(2).12 Nardello also noted that:
…the provision in Section 1326(a) for payments
prior to confirmation and explicit reference in
Section 1326(b) to taking a percentage fee before
or at the time of payments to creditors suggests
that confirmation is not required. Further, Section
1326(a) does not require the return of amounts
intended to cover the percentage fee. The reading
proposed by Appellant, which would require the
return of amounts for the percentage fee where
plans are unconfirmed, renders the mandatory

language in Section 586 meaningless. Even courts
holding that the standing trustee is not entitled to
a percentage fee in cases dismissed before confirmation have acknowledged that such an outcome
requires a tortured reading of Section 586(e)(2).
In re Acevedo, 497 B.R. at 124 (“The Court acknowledges that its method of harmonizing the
statutes is not totally satisfying-it is based on a
somewhat unnatural reading of the first sentence
of § 586(e)(2).”).13
The above quote nicely illustrates where this decision
parts company with Acevedo and its predecessors. The
alleged conflict between the statutes is an illusion. A
clear, untortured reading of § 586 is easily reconciled
with § 1326: the trustee simply refunds to the debtor
what is left of the payments received after the trustee
has collected the mandated percentage fees.
The Latest Approach
The most recent opinion issued on this very important matter is In Re Evans.14 The court in Evans followed Acevedo, Miranda, and Rivera in holding that
notwithstanding the mandatory language in § 586(e),
§ 1326(a) prohibits standing trustees from retaining
the fees that they were mandated to “collect” by §
586. In doing so, in a poor effort to reconcile what
that court claimed to be an ambiguity in the relationship between the two statutes, the court inserted new
terms into § 586(e):
This Court’s interpretation gives operative effect
to each statute: § 586(e)(2) directs the trustee
to collect and hold the payments pending plan
confirmation, while § 1326(a)(2) tells the trustee
when and how to disburse payments before or after
confirmation, including the trustee’s percentage
fee. (Emphasis added.) 15
It is quite telling that in order to reconcile the perceived “ambiguity” in the statutory scheme, the court
had to add the words “and hold,” which do not appear
in the statute. The added words “and hold” significantly
undermine the plain meaning of the term “collect.” If
Congress had intended trustees to “hold” funds for
refunding to debtors in easily anticipated situations, it
would certainly have directed trustees to retain or hold
the funds as opposed to “collect” the funds. “Collect”
in the context of a debt or a claim means the payment
or liquidation of it,16 and is generally defined as “to
claim as due and receive payment for.”17
In 1986, the term in § 586(e)(2) referencing what
the standing trustee’s fee was to be collected from, was
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changed from “payments under plans” to the current
language, “payments received by such individual under
plans.” In order for that change of language to have any
meaning, weight has to be given to the word “received.”
When combined with “collect,” it is reasonable to conclude the act of collecting happens when the payment
is “received” and not later. To say that a trustee is to
“collect” funds and to then “hold” those same funds
distorts the plain meaning of two different terms. The
fact that Evans had to add a term to a statute which
fundamentally changes the operative word “collect”
raises serious doubts about the accuracy of its statutory interpretation.
The practical implications of the Evans court’s interpretation of § 586(e) show how unworkable it is. For
standing chapter 13 trustees, an event occurs in their
trust account bookkeeping that equates to the process
of “collecting” percentage fees. Standing trustees are
required to maintain at least two separate bank accounts, one typically called the “trust” account and
another typically called the “expense” account. The
former is where debtor receipts are deposited and held
pending disbursement to creditors, consistent with §
1326(a)(2) as amended in 1984. The latter is where
monies are held that pay the trusteeship’s operating
expenses. The expense account is funded almost exclusively by percentage fees paid into that account
from the trust account. When trustees “collect” the
percentage fee specified by § 586(e), that happens by a
transfer from the trust account to the expense account
based on the trustee’s approved percentage fee. For
example, if a $100 plan payment from a debtor posts,
and the trustee’s percentage fee is 8%, a trustee fee
of $8 is collected and then transferred to the expense
account. Once in the expense account, it is available
to pay office expenses, such as rent, utilities, payroll,
office supplies, and the standing trustee’s personal
compensation. Therefore, from month to month, as
percentage fees are collected, they are also spent on the
operating costs of the trustee’s office. Neither the statute
nor the USTP’s “Handbook for Chapter 13 Standing
Trustees”18 requires that the trustee “hold” these funds.
In fact, the funds are usually collected, transferred to
the expense account, and already spent prior to any
specific plan being confirmed. For a standing trustee
to return those funds to a debtor in a dismissed case
would be problematic, because those funds would have
already been spent.
Another problem in the Evans analysis is that it
fundamentally misreads § 586(e)(1) by making the assumption that somehow the trustee fees are “statutorily
capped by § 586(e)(1)” for each case being administered
by the trustee and that “[t]herefore, the debtors whose
16 July/August/September n NACTT QUARTERLY n Vol.32, No.4 n 2020

plans are unconfirmed will not bear the cost of the
case administration for those cases that are dismissed
prior to plan confirmation.”19 Oddly, the court offers
no specifics of § 586 to explain this statement, and
the authors are unable to divine how the court arrives
at that conclusion from the terms of § 586(e)(1). In
reality, because ALL of the percentage fees of ALL of
the cases being administered by the standing trustee are
pooled into a single expense account, and ALL of the
expenses of that trusteeship are paid from that single
account, there are no “separate caps” which apply to
the fees paid in from any one case.20 Percentage fees
are set by the USTP under subsection (B) based on
the trustee’s budget, and are therefore the “actual and
necessary expenses” of the trusteeship. The degree to
which a case consumes resources of a trustee’s office
(such as staff time, trustee time, computer service
costs, supplies, etc.) does most assuredly impact the
costs which must be borne by the remaining cases. In
other words, the more percentage fees that are paid
in from each case to cover the trusteeship’s fixed set
of expenses, the lower the percentage fee can be in all
cases to pay those expenses. This fact is precisely why
cases which consume trusteeship resources without
paying in percentage fees (as the Evans case did) increase the financial burden on those cases in which
plans do get confirmed.
An Example
Chapter 13 cases vary greatly in their scope and
scale. Some cases are simple: they are filed, payments
start, plans are confirmed, and disbursements are made
to creditors. Other cases are not so simple. Business
cases, for example, usually require the trustee to spend
considerable time and resources becoming acquainted
with the debtor’s business, determining the validity of
liens on collateral, reviewing tax returns and operating
reports, and negotiating with secured creditors and
debtor’s counsel regarding possible plan options. Often
the trustee becomes a de facto mediator of plan objections. Importantly, and without regard to whether a
plan is confirmed, the trustee has a statutory obligation
to assist the debtor in achieving a confirmed plan and
performing successfully under that plan. Every Chapter
13 case is a potential income stream for a trusteeship,
and every case requires substantial set-up, staff time,
and trustee time, long before it is known whether or
not any given case will ever be confirmed. The best way
to maximize the stream of percentage fees collected
from pending cases is to assist all debtors in obtaining
a confirmed plan and successfully completing it.
To illustrate the interplay between § 586(e)(1) and §
1326 in the real world, and to demonstrate the impact

STANDING TRUSTEE FEES ON DISMISSED CASES UNDER 28 U.S.C. § 586 AND 11 U.S.C. §§ 1326 – FEATURE
of decisions like Evans, Acevedo, Miranda and Rivera,
consider the following example.
A debtor owns a trucking business, including several
tractor trailer rigs and semi-trailers, forklifts, storage
facilities, and other equipment. All of this equipment,
as well as the debtor’s real estate, is subject to various
liens and financing agreements. Let us assume the Plan,
which proposes to modify the treatment of all of these
secured loans, calls for monthly payments of $10,000.
The trustee’s percentage fee, in all cases assigned to this
trustee, has been set by the USTP at 8%. Based on §
586(e)(1), the trustee is directed to collect $800 from
each monthly payment received in the case.
Due to the complexity of the Plan, numerous creditor objections, and discovery requests, it is clear early
on that achieving a confirmable plan will take several
months. Secured creditors file multiple motions for
relief from stay and requests for adequate protection.
The trustee assists debtor’s counsel in negotiating a
consensual adequate protection order, which calls for
the trustee to make pre-confirmation disbursements
all of plan payments received, after deduction of the
statutory 8% percentage fee. The Court approves that
order, and for the next six months, the trustee distributes $9,200 each month to creditors, after transferring
the $800 percentage fee into the trusteeship’s expense
account, where it is pooled with all the other percentage
fees collected from all the other cases and used to fund
the operation of the trusteeship (including expenses
previously mentioned, such as rent, employee salaries,
and the trustee’s personal compensation).
During those six months, the case progresses toward
what appears to be a consensual confirmation, in large
part due to the efforts of the trustee and the fact that
secured creditors are now receiving regular monthly
payments from the trustee.
But after those six months, once all counsel have
reviewed the fourth amended plan and a draft confirmation order prepared and circulated by the trustee, one
of the major lenders approaches debtor’s counsel with
a proposal to refinance most of the debtor’s secured
debt. The payments are slightly higher than the plan
payments, but it allows the debtor to dismiss his bankruptcy case and be free from court oversight for five
years. The debtor decides to accept the lender’s offer
and instructs his counsel to dismiss the Chapter 13 case.
If this case happens to be in Idaho or New Mexico,
debtor’s counsel will inform the Chapter 13 trustee
that he expects her to immediately refund (or more
accurately “disgorge”) the $4,800 that the trustee collected and transferred to her expense account during
the time the case was open.
The above example is hardly far-fetched. The trustee’s

office in such a case would have invested many hours of
staff time and trustee time communicating and negotiating with all of the parties; reviewing operating reports,
tax returns, motions, objections, and proofs of claim;
drafting settlement orders; entering data into the trustee’s
software to ensure accurate disbursements to creditors;
and more. The trustee’s work, if the debtor had decided
to stay in Chapter 13, contributed significantly to the
debtor’s prospects for a successful reorganization. And
even though the debtor in this example decided not to
stay in Chapter 13, the trustee’s efforts still benefited the
debtor by assisting with his negotiations with secured
creditors, disbursing money to them, and providing an
environment in which the parties were able to negotiate
a successful resolution outside of bankruptcy.
This example raises many troubling questions. Every
Chapter 13 debtor has the unilateral power to dismiss
his case any time prior to confirmation. If the power
to dismiss includes the unconditional right to demand
disgorgement of all trustee fees collected, how is a
rational trustee supposed to budget for the operation
of the trustee’s office? How does a trustee allocate
resources among cases when the statutory mandate is
to assist all debtors? Would a rational trustee invest
any time prior to confirmation in assisting a debtor like
the hypothetical debtor above to achieve a confirmable plan? The perverse message from Evans and the
New Mexico cases is that all the time and resources a
trustee puts into a case before confirmation is done at
her peril, with no assurance of compensation; and with
a restricted ability to pay the operating expenses of her
office in the meantime. The authors are confident that
has never been the intent of Congress.
Conclusion
Some courts have found the interplay between §
586(e)(1) and § 1326 to be conflicting, ambiguous,
and unclear. They have decided that the only way to
resolve that perceived ambiguity is to read into § 586(e)
(1) that the term “collect” actually means “collect and
then hold,” so that if a debtor’s case is dismissed before
confirmation, the trustee must disgorge all collected
percentage fees. The reasoning in these cases does not
withstand scrutiny. Comparisons to Chapter 12 are unnecessary and misplaced, because § 586(e)(1) clearly
applies equally to Chapters 12 and 13, and there is no
language in § 1326 which dictates any different treatment. Understanding how these statutes work together
in the real world makes it clear that interpretations like
the one in Evans lead to absurd and unjust results.•
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Shelter In Place and its
Effect on My Office

O

n March 17, 2020 the nine San Francisco Bay Area Counties issued a broad
Shelter In Place Order requiring “nonessential” businesses to shut down due
to the spread of Covid-19 (C-19). I
knew it was coming and thought we were ready, but I
now know there was more I could have done to prepare.
At the beginning of March I realized that the pandemic was coming to the West Coast and, as we found
out later, it was already in Northern California. My
leadership team and I started meeting and discussing
what tasks were priority and how they could be done at
home. We also started sending some equipment home
but only with the leaders of the office. We knew we had
to find a way to post payments, set up new cases, post
claims, audit cases for completion and disburse funds.
The second week of March the schools abruptly shut
down which meant that three of my senior employees
had to start working from home. We began getting
them the necessary equipment to work from home
and started taking physical distancing steps within
the office. No sitting next to each other in the break
room, no standing or sitting next to another’s desk
and WASHING YOUR HANDS all the time. I made
the decision to not attend the Staff Symposium but
my Chief of Staff did go. When he returned I told him
he could not come to work for 14 days. I told 2 other
employees that they could not come in because one had
been to Las Vegas and one had been at a huge family
funeral. These precautions became moot because two
days later we were shut down.
I decided to continue all meetings of creditors for
March 19 and April 2 because it was unclear how safe
they would be. The Office of the UST agreed and was
very helpful and supportive in all my decisions.
The day we found out that we were to close we had
5 hours to get ready, we cancelled our mail courier –
the mail goes to a bonded, secured warehouse and we
arrange for drop off at least once a week. We paid all the
invoices we had pending and served as many motions
and objections as we could. I created an email list for
the debtor’s bar and started communicating some of

my decisions. We put a hold on Motions to Dismiss
for Failure to Pay for a few weeks while we evaluated
how things were going and I asked them to agree to
ECF notice only for objections.
Chapter 13 Trustee’s fell within Essential Businesses
because they are legal and financial. However the fine
print of the order urged essential businesses to let as
many people work from home as possible. People
should only be in the office in order to safeguard Personal Identifying Information, safeguard inventory,
and payroll. I interpreted that to mean most of what
we do. I created a list of six employees that could
come in during various times of the month to achieve
what couldn’t be done from home. They are the Chief
of Staff, Comptroller and Audit/Closeout Manager, 2
Paralegals in training and the Assistant to the Comptroller. There are no more than 3 people at a time, 3
have private offices and the other three sit more than
6 feet from each other. Masks are required. They come
in to serve critical documents, receive mail, process
returned creditor checks and print and mail disbursement checks. For the first few weeks they coordinated
setting up desk top computers for employees to pick
up to take home.
Working from home involves having a working
desktop computer at the office that is always on and
a working desktop computer or tablet at home. We
have had to resurrect computers that were scheduled
for destruction and some of them haven’t worked. We
have purchased a few tablets and a few new desktop
computers in order to get everyone a stable computer.
One of the problems is the use of the employee’s internet which might not be high speed or they have no
internet and a hot spot is needed. Employees had to
be taught about the use of VPN in order to securely
access the office system. Employees came in separately
to retrieve their procedure manuals, supplies and their
screens. Many of them like to use three screens to do
their tasks and we have plenty of extra screens. When
something needs to be served, they coordinate with the
Chief of Staff and print the needed documents to their
desktop printers. I come in every two weeks to sign
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checks, double check returned check logs, and appear
at hearings from my landline at the office. Because I
have an underlying health condition, no one else is in
the office at the same time.
Getting all 19 employees working from home took
about 4 weeks. We still have speed issues and deal
with VPN issues and upgrades daily. Every employee
works 7 hours and they have been given tasks and
quotas that their supervisors check daily. My Chief
of Staff is involved in the meetings of creditors which
are done via Zoom and I do all law and motion and
confirmation hearings telephonically.

ible with when they get on the system due to speed
and need to balance the needs of their family. This is
a time of trauma and we need to give everyone grace.
5.	We can’t just sit and wait for this to be over. We have
to find new ways to work and run our offices off
site. I am looking at a new phone system that places
internet based phones in key employee’s homes so
that debtors can communicate with us. I am also
exploring a remote servicing company so we don’t
have to serve at the office.
6.	Electronic payments through TFS and my lock box
with Fifth/Third Bank are saving us. We can post all
payment remotely and the one or two a week that
can’t be posted are sent to my home via UPS and
I send them back to the debtors when I am in the
office.

THINGS I HAVE LEARNED
1.	Prioritizing critical tasks and making sure each team
knows what they are is critical.
2. Excess equipment is important.

7.	Communication with the Debtor’s Bar is critical.
I spend a lot of time strategizing on cases with attorneys in order to address issues with plans and
trying to keep them active and moving forward.

3.	Trust of employees is key. I trust my employees and
I know they are all doing their best to get all the
work done at a high quality.
4.	Flexibility is HUGE. Many employees are at home
in small spaces, with children and other adults. To
expect them to work a full 7-8 hours a full speed is
not reasonable. I have worked with them to be flex-

I fine tune our process everyday as new issues arise.
This SIP is not going to end soon and I am not pushing
to get more employees back into the office. I will keep
a remote work force for many months to come. •
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I’m Late, I’m Late, For A Very
Important Date: Down the Rabbit Hole
of Late Claims Under Rule 3002

T

he question of whether a creditor may file a
claim after the bar date has passed is one that
has been stirring controversy for years. Rule
3002(a) requires a secured creditor, unsecured
creditor, or equity security holder to file a proof
of claim or interest for the claim or interest to be allowed.1
Rule 3002(c) provides that a proof of claim is timely if filed
not later than 70 days after the order of relief is entered for
non-government creditors, and no later than 180 days after the
order of relief for government creditors.2 But what if a creditor
was never listed on the matrix, or the creditor’s address was
incorrectly listed on the matrix causing them to receive a late
notice or no notice at all? What about excusable neglect? Is a
creditor allowed to file a late claim? One might think that the
answer would be simple: if a creditor did not receive proper
notice or did receive proper notice but missed the deadline
due to excusable neglect, that creditor should be allowed to
file a late claim.
However, the answer is not that simple. Under Rule 3002(c)
(6), on motion filed by a creditor before or after the time to
file a proof of claim, the court may extend the time to file a
claim. However, the court must find that the notice was either
insufficient under the circumstances to give a creditor reasonable time to file a proof of claim because the debtor failed to
timely file the list of creditors’ names and addresses required
by Rule 1007(a), or that the notice was insufficient under the
circumstances to give the creditor a reasonable time to file
a proof of claim and the notice was mailed to the creditor
at a foreign address.3 In other words, unless the matrix was
not timely filed and/or the creditor was served at a foreign
address, it appears that there is no avenue for a creditor to
file a late claim.
A creditor may read Rule 3002(c)(6) as being unfair. If
a creditor was not listed on the matrix or its address was
incorrectly listed, how could it have received proper notice
of the bar date? Surely Congress did not intend to shut out
creditors who were not listed or improperly listed, or intend
to protect only those creditors who were served at a foreign
address. What does foreign address mean anyway? Does it
mean “wrong address” or really mean “foreign address”?
Does any of this make sense? Or perhaps we have followed
Alice down a rabbit hole where nothing makes sense, and are

wishing, like Alice did, that “it would be so nice if something
made sense for a change.”4
When Congress amended Rule 3002 in 2008, they added
section (c)(6). The committee notes from 2008 provide us some
insight regarding the meaning of “foreign address.” The section
was added to give courts discretion to extend the time for filing
a proof of claim for a creditor who received notice at a foreign
address if the notice was not sufficient, under the particular
circumstances, to give the foreign creditor a reasonable time to
file a proof of claim. The Committee stated that the amendment
was designed to comply with §1514(d), added to the Code by
the 2005 amendments, requiring that the rules and orders of
the court provide such additional time as is reasonable under
the circumstances for foreign creditors to file claims in cases
under all chapters of the code.5 Section 1514(d) provides that
any rule of procedure or order of the court about notice or the
filing of a proof of claim shall provide such additional time
to creditors with foreign addresses as is reasonable under the
circumstances.6 Section 1514(a) defines foreign creditors as
creditors that do not have addresses in the United States.7
Based on these comments and the definition in §1514(a), it
seems that only foreign creditors who were served at a foreign
address are entitled to more time under Rule 3002(c)(6)(B),
not creditors who were served at an incorrect address.
But what about Rule 3002(c)(6)(A)? Why would Congress
only allow a late claim if the matrix was not timely filed?
What about creditors not listed on the matrix or incorrectly
listed? The committee notes for the 2017 amendments to Rule
3002 indicate that section (c)(6) was amended to expand the
exception to the bar date for cases where a creditor received
insufficient notice of the time to file a proof of claim. The
amendment provides that the court may extend the time to
file a proof of claim if a debtor fails to timely file a list of
names and addresses of creditors as required by Rule 1007(a).8
Nothing in the notes indicates any intention to allow a late
claim for a creditor not listed in the matrix, even though the
notes specifically refer to insufficient notice, and specify that
the Rule was amended to clarify that a creditor, including a
secured creditor, must file a proof of claim in order to have
an allowed claim.9
So what can a creditor – who is not a foreign creditor – do
if a matrix has been timely filed, but that creditor was omitted,
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or its address was incorrect and it never received notice until
after the bar date? Can a late claim be filed? In some circuits
the answer is yes, and in some the answer is no. Bankruptcy
courts have ruled both ways in the last several years. In 2019,
the Eastern District of Kentucky, Covington Division, determined that a creditor who requested an extension of time to file
a proof of claim because he was never listed as a creditor or
served with a notice of the bankruptcy filing was not entitled
to file a late claim. The court reasoned that the Rule 3002(c)
(6)(A) exception did not apply, because the debtor had timely
filed the list of all scheduled creditors and therefore complied
with Rule 1007(a).10 The creditor argued that the mailing list
is not timely filed as required by Rule 1007(a) if it omits the
creditor requesting an extension. The creditor further argued
that the inability to file a proof of claim owing to the lack of
notice raised due process concerns. But the trustee argued
that failure to include the creditor in a timely filed list did not
satisfy the requirements of Rule 3002(c)(6)(A), which did not
permit the Court to extend the filing deadline where a debtor
timely filed a list of creditors that merely omits a creditor. The
court agreed with the trustee, finding that the plain language
of Rule 3002(c)(6)(A) supported the trustee’s objection to
the late claim, because the debtor timely filed a mailing list
that mirrored his schedules.11 The court further found that
the creditor was protected even though the claim was disallowed, because the secured creditor’s lien would survive the
bankruptcy case. In addition, the debtor’s personal liability
would not be discharged under §523(a)(3), which excepts debts
from discharge if they are not scheduled in time to permit the
timely filing of a proof of claim.12
In another case from 2019, from the Eastern District of
Wisconsin, a creditor argued that it should be allowed to file
a late claim because it was listed with an incorrect address
and did not receive timely notice.13 The court found that the
debtor had timely filed the matrix; and whether the mailing
address was correct or not, the debtor had complied with Rule
1007(a). The court denied the creditor’s request for an extension of time to file a proof of claim.14 Similarly, in October
2019, the District of Maryland found that because the debtor
timely filed the matrix, there was no basis to allow a late claim
under Rule 3002(c). The court further found, however, that
the creditor was not without remedy because the claim would
not be discharged.15
However, other courts have interpreted Rule 3002 in a
way that allows late claims. In 2018, the Eastern District of
Pennsylvania found that the debtor did not comply with Rule
1007(a) when he amended schedules to add a creditor but failed
to amend the matrix. The scheduled but unlisted creditor was
granted an extension of time to file its claim under Rule 3002(c)
(6)(A).16 And in August 2019, the District of Colorado determined that Rule 3002(c)(6) applies when a full and complete
creditor matrix is not filed, such as when a creditor is omitted
or listed incorrectly, and allowed an unsecured creditor to file
22 July/August/September n NACTT QUARTERLY n Vol.32, No.4 n 2020

a late proof of claim.17
But what about excusable neglect? Is there an exception
to allow a late claim if a creditor was properly served but
has a good excuse for missing the deadline? Rule 9006(b)
(1) provides for the enlargement of time where failure to act
is the result of excusable neglect.18 So does that mean that a
creditor may receive an enlargement of time to file a claim
because of excusable neglect?
Rule 9006(b)(3) provides that a court may enlarge the time
for taking action under certain rules, including Rule 3002(c),
only to the extent and under the conditions stated in those
rules.19 Rule 3002(c) provides seven (7) exceptions to the
requirement that a proof of claim must be filed no later than
70 days after the order for relief for nongovernment creditors
and 180 days for government creditors. Excusable neglect is
not one of those stated exceptions.20 And some courts have
specifically found that the proof of claim deadline cannot be
extended on the grounds of excusable neglect.21 So even though
Congress thought it important enough to specifically allow for
the enlargement of time due to excusable neglect, that intent
does not carry over to the filing of a proof of claim unless it
falls within one of the specific exceptions spelled out in Rule
3002(c). This brings us back full circle to Congressional intent
with respect to allowing a creditor to file a late claim.
In all of these cases, the courts weighed the fairness of
denying a creditor the right to file a late claim with the language
of Rule 3002 and Congressional intent. Some courts saw a
way to expand the meaning of 3002(c) while others did not.
Secured creditors who are denied the right to file late claims
may be protected by their liens, and other creditors may be
protected by the provisions of §523(a)(3). But the question
of whether a creditor can file a late claim is still not resolved.
The words used by Congress when Rule 3002(c) was drafted
appear to mean one thing but may also be interpreted to mean
something else. So we end with a quote from Through the
Looking Glass which illustrates the quandary creditors face
when trying to determine whether they are allowed to file a
late proof of claim:
When I use a word,” Humpty Dumpty said in rather a
scornful tone, “it means just what I choose it to mean – neither
more nor less.”
“The question is,” said Alice, “whether you can make words
mean so many different things.”
“The question is,” said Humpty Dumpty, “which is to be
master – that’s all.”22 •
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No Longer My Associate: An Overview
of an Associate’s Departure from a
Chapter 13 Debtor’s Practice

A

n associate’s departure from a law firm
is never an easy transition regardless of
whether the associate left voluntarily for
new opportunities or was terminated by
the firm. Even in the best of situations,
arrangements must be made with staff and attorneys
to reassign the workload and responsibilities of the
departing attorney. If the departure is not amicable,
hurt feelings may not be the only consequence, as fights
regarding compensation, clients, and staff may lead to
the airing of the firm’s dirty laundry in a public forum,
such as the bankruptcy court. This article covers the
model procedures for the departure of associates from
a law firm, how those procedures mesh with a volume
chapter 13 debtor’s practice,1 and suggestions which
may hopefully avoid a chapter 13 trustee from being
caught in the crosshairs of such matters.
The Recommended Procedure for
Associate Departures
The Model Rules of Professional Conduct, which was
promulgated by the American Bar Association (ABA)
and has been adopted by the vast majority of jurisdictions,2 provides an ethical outline of how a firm and
departing attorney should proceed in order to protect
the interests of clients. Rule 1.4 of the Model Rules
requires that a lawyer keep a client informed about
the status of matters and provide proper explanations
to allow the client to make informed decisions.3 Pursuant to this rule, notice of the associate’s departure
must be given to the clients for whom the associate
was the responsible person or played a principal role
in the representation, so that each client can make a
fully informed decision about its future representation.4 Ideally, this should be a joint notice sent to the
client from both the departing associate and another
attorney from the law firm, to allow the client to elect
which attorney will continue representing the client,
including the possibility of a new attorney altogether.5
However, if communication between the firm and
the departing attorney is problematic or an agreement
cannot be made between them, both the law firm and

the departing may each send a separate notice alerting the client of the departure and the right to elect an
attorney for future representation.6 During this period
prior to the client’s election, both the law firm and the
departing associate must not disparage the other to the
client or otherwise urge the client to sever its relationship with the other party.7 Rather, the notice as well as
any other communication with the client must indicate
only that the attorney or law firm is willing to continue
to do the work for the client and that the client has the
freedom to choose its future representation.8 During
this period, both the law firm and the departing attorney
may provide any information requested by the client
that it needs to make an informed decision about its
future representation.9
Generally, the departing attorney should not begin
providing the notice to clients until the attorney notifies the firm of the departure, as it may breach the associate’s duty of loyalty or other fiduciary duties owed
to the firm as well as other employment laws.10 In a
similar vein, the departing attorney must be careful not
to use firm-owned client lists, resources and materials
in setting up the new practice, to avoid violating employment and property laws.11 However, to the extent
the materials are owned by the associate or publicly
available, the associate may use the materials during
and after the departure.12
Until the client makes an election, both the departing
lawyer and a responsible attorney from the law firm
must continue to comply with duties and responsibilities to the client required by the Model Rules of Professional Conduct, including handling the client’s pending
matters with competence and diligence.13 Therefore,
as a practical matter, until the client makes a decision,
it is as if both the departing associate and an another
attorney from the law firm continue the representation
of the client, including making any appearances or
filings necessary to protect the client’s interests.
Once the client makes an election, both sides must
respect the client’s decision. If the client elects to retain
the departing associate, the law firm must comply with
Model Rule 1.16(d), including delivering the client’s
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file to the client or departing associate and refunding
any advance fees that have not yet been earned.14
Conversely, to the extent the departing associate is in
possession of client materials or funds, the departing
associate must also deliver those items to the firm if the
client elects to continue representation with another
attorney at the firm.
The attorney’s fees incurred prior to the associate’s
departure are generally divided pursuant to the parties’
employment agreement or a settlement agreement
between the firm and the departing associate.15 If the
client elects to continue representation with the departing associate (or the associate’s new firm), fees incurred
after the election would be generally controlled by the
associate’s new retainer agreement with the client.
Complications Presented in Chapter 13 Cases
Chapter 13 bankruptcy cases present unique complications to the departure procedures proposed by
the Model Rules of Professional Conduct. As most
consumer debtor practices function on a volume basis,
many firms have moved away from a single attorney working with a client “from cradle to grave” and
towards a compartmentalized practice in which a single
attorney focuses on certain elements of each of the
firm’s cases. For example, a firm’s organization may
provide that one attorney handles all client intakes
and the creation of petitions, while another attorney
handles the § 341 meetings of creditors and another
attorney handles post-confirmation matters. As a result,
a client may interact with several of the firm’s attorneys.
In addition, to expand a firm’s geographic footprint,
some firms have developed business models in which
a central main office in one city conducts most of
the case processing, while a smaller satellite office in
another city has a single attorney who handles the initial
consultation and hearings for cases in that area. As a
result, each situation may present itself with a unique
question of whether the associate played a significant
enough role for the firm to justify alerting the client of
the associate’s departure.
The volume nature of a consumer debtor practice can
also lead to further complications. A single associate
may make appearances in several hundred cases. The
task of notifying and receiving an attorney election
from that many clients can be a time-consuming and
painstaking task. Additionally, it is not uncommon for
a debtor’s attorney in a chapter 13 hearing to state, “I
could not reach my client on this matter.” As a result,
it is not unexpected that at least some debtors will not
reply to the notice of the associate’s departure or make
an election for future representation, the consequence
of which results in both the firm and the departing at24 July/August/September n NACTT QUARTERLY n Vol.32, No.4 n 2020

torney having ongoing responsibilities to the debtor
for a possibly indefinite period of time.
This “limbo period” where both an attorney from the
law firm and the departing associate are, in essence,
co-counsel for the client, can lead to confusion about
who is responsible for handling the client matters.
If the departure occurs before the debtor makes an
election, the associate may not be in possession of the
client file, while another attorney from the law firm
has responsibilities to the debtor despite having little
background knowledge of the case. As a result, it is
very possible that the debtor may have two attorneys
making appearances at hearings or filing pleadings,
especially in the early portions of a debtor’s chapter
13 case when the Code requires compliance with tight
filing deadlines.
Due to the dual responsibility shared by the departing
associate and the firm, both parties need to be served
with any matters filed in the debtor’s case to continue
so that they can act diligently and competently for the
client. However, complications can arise when the departing associate updates his or her contact information
to the new firm in CM/ECF. CM/ECF will immediately
update the associate’s address and email in all pending
cases upon the entry of the new contact information
in the associate’s profile. As a result, in cases where
the departing associate was the only attorney of record
in the case, service of pleadings will be made on the
associate’s new address and not on the original law
firm. This can be an issue if the client has not made
an attorney election, and the firm continues to have
duties and responsibilities to the client.
Finally, issues can arise in chapter 13 cases regarding
the division of attorney’s fees if the departing associate is
selected by the client to continue representation. Most
jurisdictions have adopted some type of presumptively
reasonable fee or “no look” attorney’s fee for the typical
services required for the completion of a chapter 13
case without the need for the debtor’s attorney to file
a fee application with the court.16 When the departure occurs mid-case, it can be difficult to quantify
the percentage of the no look fee that has already
been incurred by the law firm, and the percentage of
the fee that remains for work yet to be completed in
the future by the departing associate. This is further
complicated as many attorneys do not track their time
in fixed fee situations, like those created by a no look
fee.17 In addition, as the payment of attorney’s fees is
an administrative priority claim under § 507(a), there
is a possibility that the chapter 13 trustee has already
disbursed the entire no look fee to the firm prior to the
associate’s departure, especially if the case has been
pending for several years. In such circumstances, any
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fee remaining for work yet to be completed might have
to come from the law firm and be paid directly to the
departing associate, depending on the terms of the
associate’s separation from the law firm.
Ways to Minimize Disruptions due to Departures
Likely, almost every chapter 13 trustee has at least
one “war story” involving an attorney departure that
has gone wrong, resulting in a drawn-out dispute that
takes significant time from the trustee’s other work.
While many of these situations are out of the trustee’s
control, there are measures that can be taken that will
help minimize the disruption caused by an associate’s
departure from a firm.
To the extent possible, it is recommended that firms
enter into employment agreements with its associates.18
The employment agreement helps to set out clear contractual terms to control issues related to the departure
and can potentially avoid the spillover of pre-departure
disputes, such as grievances about past compensation,
into post-departure matters.19 State bar organizations
may be able to provide sample associate employment
agreements.20
Also, when the petition has been filed by an associate
employed by a firm, it may be best for the trustee to
disburse attorney’s fees paid through the plan as payable
to the firm, rather than to the individual associate; if
the trustee’s disbursement software allows for this
option. This can likely be accomplished through an
agreement of the associate for such arrangements, and
it may limit the trustee’s involvement in post-departure
disputes. Such agreements might prevent situations
where a departing associate withholds from the law
firm trustee disbursements for attorney’s fees issued
during the associate’s employment.
Also, it is advisable for the managing attorney of
a firm to file a notice of appearance in each case in
which the petition is filed by the associate to ensure
that service of any pleadings in those cases is made on
the firm during the “limbo period” when the associate
has left the firm but the client has not yet made an
election for future representation.
Finally, when it is apparent that a departure will
occur, it is best to recommend the parties stay rationale
and level-headed throughout the process. It will be easy
for each side to be upset – the remaining attorneys at
the firm may feel that the significant capital invested in
the associate was wasted, while the departing associate
may feel that the firm has overworked or undercompensated him or her – but the departure will happen
regardless, and the amount of distraction and stress
that may result will be in the hands of the firm and
the associate. In most of these situations, some type of

compromise must be made between the parties, such
as agreements as to the division of attorney’s fees or
other resources. Some of these agreements should be
outlined in any consent order substituting counsel,
including providing directions to the chapter 13 trustee
regarding the party and the mailing address to which
future attorney’s fee disbursements should be made.
The quicker the parties can reach a point of rational
and reasonable discussion, the quicker the parties can
put the matter behind them.
While there is a natural tendency to avoid discussion
of an attorney’s departure from a firm, especially if the
employment has just commenced or the relationship is
on good terms, it is nonetheless prudent to accept that
the departure could one day occur. The earlier these
matters are discussed and prepared for in advance, the
easier a situation it will be for all parties involved. •
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Mixed-Use Properties and
Cramdowns: The Anti-Modification
Provisions of 11 U.S.C. § 1322(b)(2)
and 11 U.S.C. § 1123(b)(5)

11

U.S.C. § 506(a)(1) provides that a claim is
secured only to the extent of the value of the
property on which the lien is fixed, and the
remainder of that claim is considered unsecured. Accordingly, when the claimed amount exceeds the value
of the property securing the claim (i.e., the claim is
undersecured), § 506(a) requires the bifurcation of the
claim into two components: a secured claim for the value
of the collateral and an unsecured claim for the balance.1
However, the Code does not permit bifurcation and
cram down of all undersecured claims. The provisions
under chapter 13 and chapter 11 are identical: “the plan
may…modify the rights of holders of secured claims,
other than a claim secured only by a security interest in
real property that is the debtor’s principal residence.”2 It
is well established that a debtor’s single-family primary
residence is subject to the anti-modification provisions
of § 1322(b)(2) and § 1123(b)(5).
But what happens if a debtor’s single family primary
residence is a mixed-use property? Do the anti-modification provisions still apply? In what appears to be
an issue of first impression in the first circuit, the case
of In re Balser addressed this question. The debtor
sought to modify a claim secured only by her single
family primary residence that she rented out seasonally. The debtor argued that because the property was
income-producing, the claim was modifiable. The
debtor interpreted § 1322(b)(2) to mean that the antimodification provision applies when the real property
securing the mortgage is only the debtor’s principal
residence without any other uses.3
The Balser creditor disagreed, pointing to the first
circuit’s analysis in Lomas Mortgage. v. Louis:
This case thus raises the question of whether the
“strip down” protections which Congress denied to
owners residing in single-family homes, in order to
encourage the flow of residential mortgage funds,
are nonetheless available to owner occupants
of multi-family housing. We hold that Congress
intends exactly such different results and that the
antimodification provision of § 1322(b)(2) does not

bar modification of a secured claim on a multi-unit
property in which one unit is the debtor’s principal
residence and the security interest extends to the
other income-producing units.”4
The court in Lomas went on to state “Were the property a single-family house, § 1322(b)(2)’s antimodification
provision surely would apply and bar bifurcation….”5
In Berkland, the Massachusetts Bankruptcy Court
relied on the Lomas decision in concluding that a
debtor who had built an addition to his single-family
home, in which a paying renter was residing at the
time of the debtor’s bankruptcy filing, was able to
modify the lender’s claim. In determining whether the
residence also included an income-producing unit,
the court found that the addition “was a separate,
self-enclosed residential unit, not merely shared space
in the Debtor’s living unit, such as a spare bedroom.
It includes approximately 1,600 square feet of space,
with two bedrooms, a living room, a kitchen, a full
bath, and a separate entrance. In addition, the record
establishes that this unit was being rented, and thus
producing income.…”6 The Balser creditor argued
that the bright-line rule adopted by the first circuit is
clear – an income-producing unit must be a separate
dwelling from the debtor’s living unit. As Balser did not
have a separate income producing unit, the creditor
asserted the loan was not modifiable.
In Berkland, the bankruptcy court further determined that the date of bankruptcy filing controls the applicability of the anti-modification provision.7 In Balser,
the creditor pointed out that the debtor testified at her §
341 meeting that she had not been renting the property
prepetition, and that she was “going to be” renting it as
part of her plan. As the property was not being rented
at the time the petition was filed, the creditor argued
that it could not be considered an income-producing
property for purposes of § 1322(b)(2).8
Finally, the Balser creditor pointed to plain common
sense and congressional intent. The Lomas decision
was also discussed in In re Springmann. In that case,
the Chapter 7 Trustee objected to the debtor’s home-
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stead exemption, arguing the exemption should be
reduced in part because bedrooms in his single family
primary residence were rented out seasonally to college
students. The court disagreed:

a court adopts the view that the statutes exclude
modification of claims only secured by real property
that is the debtor’s principal residence or secured by
property that is only the debtor’s principal residence.
This difference is significant. The placement of the
word “only” in the statute indicates that Congress
intended the former, not that it intended to allow a
debtor to modify a claim on his principal residence
if he uses it for any purpose other than his home.

Common sense dictates that a merely incidental
renting of one or two bedrooms to university students in a three-bedroom single-family dwelling
does not destroy the character of those rooms
as part of a real property used as the debtor’s
residence.
A contrary conclusion could have adverse consequences in the implementation of related statutory
provisions. If the rental of a bedroom prevented
that room from being part of property used as a
debtor’s residence for purposes of the District’s
residence exemption (and for purposes of 11 U.S.C.
§ 522(d)(1) which contains an identical residenceuse restriction), that would mean under Lomas
that the mere renting of a bedroom to a university
student would deprive the debtor’s home mortgage
of the protection of the antimodification provisions of 11 U.S.C. § 1123(b)(5) and § 1322(b)(2).
As a matter of common sense, one would not
think that renting out a bedroom to a university
student in a single family residence would mean
that the home mortgage debt is not “a claim secured
only by a security interest in real property that is
the debtor’s principal residence.” Such a rental is
merely incidental, and does not transform the character of the property as “real property that is the
debtor’s principal residence” within the meaning of
§§ 1123(b)(5) and 1322(b)(1).9
Similarly, the South Carolina Bankruptcy Court in
the case of In re Kelly reached the same conclusion.
There, the debtor was attempting to modify a claim by
bifurcating it into secured and unsecured components
in his chapter 13 plan based in part on the fact that
some of the bedrooms in his home were being rented.
The debtor argued that the use of the property as a
boarding house changed its character as a principal
residence. The court rejected this argument, stating:
This Court agrees with those courts that hold that
if property is the only collateral for a secured creditor’s claim and is used as the debtor’s principal residence, the mere fact that the property or a portion
of the property is used for some other purpose does
not preclude the application of the anti-modification provisions in section 1123(b)(5) and section
1322(b). The split in the decisions turns on whether
28 July/August/September n NACTT QUARTERLY n Vol.32, No.4 n 2020

The facts here are distinguishable from many of the
cases finding that the anti-modification provision
does not apply, because the properties in those
cases were multi-unit properties, in the nature of
an apartment building, duplex, or condominium
complex. Here, Debtor’s property is a single family
residence. While Debtor does have at least one
other individual residing in one of the bedrooms in
the home, that fact does not change the property’s
character as a single family residence.10
The Balser creditor argued that to allow the bifurcation of a claim secured solely by a single-family
primary residence because some of the bedrooms are
rented a few weeks out of the year would render the
anti-modification provisions of § 1123(b)(5) and §
1322(b)(2) obsolete.
At a hearing on Balser’s Motion for Valuation of
Security and Determination of Secured Status, the Massachusetts Bankruptcy Court agreed with the creditor
that under Lomas, the distinction is a single-family vs.
a multi-unit property, and since the debtor had not
demonstrated that her property included a separate
unit, and she had consistently maintained that the
property was her residence, she was bound by § 1322(b)
(2) and could not modify the creditor’s claim. Since
the debtor could not overcome the threshold issue of
modifiability, there was no reason for a valuation, and
the Court denied the motion.11
Although the issue of whether a lien secured by a
single family primary residence that is also a seasonal
rental appears to be settled in the first circuit for now, it
is likely to be raised in other courts around the country,
especially in light of the advent of Airbnbs. •
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The Blame Game:
The Purported Abuse of the System
by Opportunistic Debtors
The NACTT Quarterly Editorial Board is pleased to
announce that the winter of the 2020 law student
writing competition is Mikhael Bunda. Mr. Bunda
is a rising third-year law student at the University
of Notre Dame and an alumnus of the University of
California, Berkeley. He currently serves as President of the Notre Dame Business Law Forum and
was introduced to consumer bankruptcy through
Professor Mark Telloyan’s Bankruptcy Law course
at Notre Dame Law School. During his 1L summer,
Mikhael worked as a legal intern with Apple’s corporate and real estate legal team in Cupertino. He
will be working this summer for Splunk Inc., a public
data and cybersecurity company in San Francisco, as
a legal summer associate. Mikhael intends to pursue
corporate practice with Splunk after graduation, and
is determined to use his legal education to positively
impact the lives of others through his efforts.
INTRODUCTION
Providing a “fresh start for the honest but unfortunate debtor”
has been a long-standing tradition in American bankruptcy
law.1 It reflects society’s willingness to protect the liberty of
unfortunate debtors who never expected or intended to incur
debt, and who might be otherwise forced to spend their lives
working to pay off their creditors2. Underpinning this tradition
is the recognition of the need to address specific market imperfections such as unforeseen changes in economic conditions,
information asymmetries between debtors and creditors, and
ambiguities about the property rights of the parties involved.3
The preservation of this foundational principle has never
been more important than in the trying times we are in. Nearly
seven hundred thousand Americans are afflicted with the
Coronavirus, and even more, are facing financial ruin from
the widespread layoffs this pandemic has caused.4 U.S. jobless
claims have soared for three straight weeks, with nearly seventeen million Americans filing new claims for benefits as of
April 9, 2020.5 What’s worse is that there is no end in sight.
Although we won't know the total number of bankruptcy
filings due to this world-wide pandemic for quite some time,
it is quite certain that thousands of honest and hardworking
American families will suffer from this and will be forced to

seek bankruptcy protection.6 It is surreal to think about the
economic destruction this global pandemic will cause, and it
is on us, as a society, to ensure that our laws conform with
these realities.
The essence of “Fresh Start Doctrine” was captured in
the Supreme Court case Local Loan v. Hunt in which Justice
Sutherland wrote:
When a person assigns future wages, he, in effect, pledges
his future earning power. The power of the individual to
earn a living for himself and those dependent upon him
is in the nature of a personal liberty quite as much as, if
not more than, it is a property right. To preserve its free
exercise is of the utmost importance, not only because
it is a fundamental private necessity, but because it is a
matter of great public concern.7
On October 17, 2005, Congress passed the Bankruptcy
Abuse Prevention and Consumer Protection Act (“BAPCPA”
or “ACT”).8 BAPCPA came after more than a decade of intense
lobbying by the credit industry, and it presented the most
sweeping overhaul of the existing consumer bankruptcy laws
in over a century.9 Driven by a need to address the purported
“crisis of abuse” in the consumer bankruptcy system, Congress
enacted a set of drastic changes that “rhetorically established
a strong dichotomy between irresponsible debtors who used
Chapter 7 liquidations to discharge their unsecured debt, on
the one hand, and, on the other hand, responsible debtors who
wish to repay those who extended them credit under Chapter
13.”10 The BAPCPA amendments reflected an underlying presumption of abuse of the bankruptcy system by debtors who
opportunistically sought discharge from their debt. From the
consumer’s perspective, BAPCPA’s most significant change
was limiting access to (and increasing the cost of) discharge by
adopting an income-based "means test," which, if they failed,
would automatically force them into a Chapter 13 repayment
plan instead of liquidation through Chapter 7.
The changes made by BAPCPA to the Bankruptcy Code
raise several important questions: first, whether debtor opportunism and abuse was actually the cause of the skyrocketing
bankruptcy filing rates from the 1980s to the early 2000s?
Second, what do we empirically know about the typical Chapter
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13 filer, and why do they seek bankruptcy protection? And
third, whether there is still truth to the normative saying that
Chapter 13 bankruptcy protection provides a fresh start for
the “honest but unfortunate borrower”?
This essay takes on the task of examining the purported
crisis of abuse of the bankruptcy system by opportunistic
debtors, which led to the current Chapter 13 framework. It
is widely accepted that a typical Chapter 13 debtor has suffered some personal tragedy, but how do we tell whether she
is actually honest?
I. THE FRESH START AND THE HISTORY OF
CONSUMER BANKRUPTCY IN THE UNITED
STATES
Bankruptcy is the ultimate declaration of financial collapse
for American citizens, and Congress derives its authority to
establish uniform bankruptcy laws from Article 1, Section 8
of the United States Constitution.11 Under this grant of authority, Congress has enacted several landmark laws that regulate
bankruptcy proceedings in the United States–the Bankruptcy
Act of 1898 (“Nelson Act”), the Bankruptcy Code of 1978
(“Code”), and the BAPCPA in 2005. 12 The enactment of
the Nelson Act was seen as the impetus for the tradition of
giving honest debtors shackled by burdens of excessive debt
a clean slate.13
The "myth of the rational borrower" dominated legislative
debates over BAPCPA’s proposed changes to the existing
Bankruptcy Code.14 Congress enacted the Act under a purported
crisis of "bankruptcy abuse" and an underlying assumption
that opportunistic debtors deliberately incurred unprecedented
amounts of unsecured debt with an eye at filing bankruptcy as
a safety net, or insurance of last resort.15 Known as the “Substantial Abuse Theory”16, this school of thought suggests that
the pre-BAPCPA system created moral hazard by providing a
framework that afforded extensive debt relief to bankruptcy
filers.17 This view sits squarely against the “Forces Beyond
Debtors’ Control Theory” (“Forces Beyond Theory”) advocated by opponents of BAPCPA who saw an entirely different
crisis behind the skyrocketing filing rates in the early 2000s:
the emergence of easy and accessible unsecured consumer
debt and unforeseen tragedies, rather than in the abuse of the
bankruptcy system by opportunistic borrowers.18 Proponents
of the Forces Theory took a more in-depth look into who the
typical consumer bankruptcy filer is, and why she files?
II. CURRENT CHAPTER 13 SAFEGUARDS AND
ELIGIBILITY REQUIREMENTS
Following the expansion of unsecured credit lending in the
United States in the 1980s and the passage of the Bankruptcy
Code in 1978, the rate of consumer bankruptcy filings skyrocketed from 0.3 percent of households annually in the early
1980s to 1.5 percent in the early 2000s.19 In response to what
was perceived as a “crisis of abuse” of the bankruptcy system,
30 July/August/September n NACTT QUARTERLY n Vol.32, No.4 n 2020

bipartisan calls to reform the Bankruptcy Code emerged in
the early 2000s, citing the need to incorporate principles of
personal responsibility and honesty into the Code.20 BAPCPA
ushered in dramatic changes to aspects of individual consumer
bankruptcy law, which included significant changes to Chapter
7 and 13 rules. This included an income "means test," longer
mandatory periods between filings, mandatory credit counseling and debtor education, a reduction in dischargeability of
certain credit card debts, and the nondischargeability of student
loans, and limits to homestead exemptions. 21 The unsecured
credit industry was an adamant supporter of reform because as
unsecured, non-priority creditors, these lenders rarely received
distributions from debtors' estates in Chapter 7 cases.22
A Chapter 13 bankruptcy case thus became known as a
“wage earner’s plan” because it ordinarily involves an employed debtor with enough disposable income to pay back her
creditors.23 To obtain a discharge under Chapter 13, a debtor
must repay a portion of her indebtedness from future earnings over a three or five year period.24 Under means testing,
a debtor whose income is higher than the median income for
her state of residence will be automatically channeled into a
Chapter 13 case, or be subject to a dismissed Chapter 7 filing
for abuse.25 In addition to the imposition of the automatic stay,
which freezes the collection of debts and prohibits creditors
from communicating with debtors and the creation of the
estate, Chapter 13 requires a debtor to file a plan. Chapter 13
has built-in statutory safeguards that aim to address the perceived crisis of abuse leading up to BAPCPA. Among these
are (a) limitations of restructuring secured debt such as home
mortgages and purchase money security interests, and (b) the
debtor must surmount the several procedural hurdles discussed
below to confirm a Chapter 13 plan if any creditor objects.26
III. WHO IS THE TYPICAL CHAPTER 13 FILER
AND WHY DO THEY FILE?
To understand whether debtor opportunism was truly the
underlying cause of the dramatic increase in bankruptcy filings
in the decades preceding BAPCPA, we need first to identify
which group of Americans are most in need of consumer
bankruptcy protection. The following section provides an
overview of whom the empirical data suggests the typical filer
is, along with qualitative information, to provide insights into
what causes them to seek bankruptcy protection. It questions
the widely held assumption in the academic literature on consumer bankruptcy that the average filer is driven by her rational
and profit-maximizing tendencies.27 It suggests that without
digging deeper and developing a finely grained understanding
of the segment of society most in need of consumer bankruptcy
protection, the Substantial Abuse Theory fails to adequately
explain why bankruptcy filers seek protection. This section
seeks to explain, based on the available research from three
independent studies by Professors Teresa Sullivan, Elizabeth
Warren, and Jay Westbrook, that the typical bankruptcy filer
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is someone in the middle-class, and that in addition to jobrelated and income disruptions, goes bankrupt as a result of
unexpected medical illness or family tragedy.28
A. Who is the typical Chapter 13 Filer?
While supporters of BAPCPA saw opportunistic borrowers
as the main cause of the purported abuse of the system, its
opponents saw a fundamentally different crisis in the skyrocketing bankruptcy filing rates: one in the unfettered unsecured
consumer debt markets, rather than abuse of Chapter 7 due
to “generous” bankruptcy laws.29 Proponents of the Forces
Beyond Theory, who mostly opposed BAPCPA, believe that
while personal tragedy has always played a role in consumer
bankruptcy filings, increases in the filing rates were primarily
driven by the widespread availability and aggressive marketing
of unsecured consumer debt.30 Susan Block-Lieb of Fordham
University School of Law and Edward Janger of Brooklyn Law
School argue that the reliance of proponents of BAPCPA on
macro data to theorize about consumer bankruptcy policies
from the “top-down” failed to develop a finely grained understanding about who typically files for bankruptcy and why.31
Such “top-down” perspective, Block-Lieb and Janger argue,
is exemplified by the views of legal scholars such as Judge
Richard Posner who envision the typical debtor as either honest
but unfortunate, or opportunistic and without much regard of
the effects the rise in unsecured credit lending might have on
their theories.32 In a world of rational (and strategic) debtors,
these scholars argue that any measure that reduces the cost of
discharge increases the incentive for borrower opportunism.
33
Under this view, the generous Bankruptcy Code and low
cost of bankruptcy discharge was the root cause of the skyrocketing pre-BAPCPA filing rates. In an article from March
2005, Judge Posner wrote that he believed BAPCPA would
lower interest rates in the long run by setting more stringent
requirements in liquidation suits and thus enable creditors to
obtain repayment out of the debtor's post-bankruptcy income
through chapter 13 proceedings.34 He stated that reckless borrowers who presumably act opportunistically would be made
worse off, but that there would be fewer of these because of
the new means test under BAPCPA35.
Unconvinced of the "top-down" approach in searching for
explanations behind the spikes in bankruptcy filings, BlockLieb and Janger explored an alternative study of consumer
bankruptcy law that focuses on microdata on filers to develop a
finer understanding of who the typical bankruptcy filer is, and
why they file. 36 They looked to studies in behavioral decision
research that assist in understanding the behavior of borrowers
as “predictable, yet less than rational”. 37 They questioned the
widely accepted rational choice theory which presumes that
individuals possess the intellectual capacity to identify their
preferences, to maximize their utility when possible, and to
act rationally under conditions of uncertainty when necessary.
38
The authors point to evidence suggesting that debtors in the
pre-BAPCPA world were not as rational as the economists of

the time assumed them to be.39 Citing experiments conducted
by cognitive psychologists that demonstrate that far from being
rational individuals, Block-Lieb and Janger state that such research suggests that “excessive consumer borrowing may result
from biases in consumer decision-making, not from strategic
advantages embedded in consumer finance and consumer
bankruptcy laws.”40 Under this behavioral view, it is posited
that lenders had market incentives to expand access to credit
by exploiting consumer borrowers' biased decision-making.41
There is also ample empirical evidence that suggests that
"bankruptcy is largely a middle-class phenomenon”.42 Professors Elizabeth Warren and Jay Westbrook conducted independent studies of bankrupt debtors over a period of twenty years
that provide insight into who typically files for bankruptcy
protection.43 Taking education, occupation, and homeownership as indicators of class status, Warren, and Westbrook
concluded that most filers are "solidly middle-class citizens.44
In 2001, for example, Warren, Sullivan, and Westbrook found
that more than 50% of bankrupt debtors owned homes.45 They
further suggest that homeownership demonstrates “some
habit of thrift” by being able to save and put down a down
payment, and suggests that the owner has secured a job and
has proven he or she can manage credit.46 Now that we have
a better understanding of who the average bankruptcy filer is,
the next question to ask is: why are they filing?
B. Why are they filing?
The cause of the growing trend in bankruptcy filings prior
to BAPCPA has been the subject of speculation by scholars, government officials, credit market participants, and the
media.47 On the one hand, are proponents of the Substantial
Abuse Theory who believed a purported abuse of the bankruptcy system by opportunistic borrowers seeking discharge
from our generous bankruptcy laws. This view sat squarely
against opponents of BAPCPA who mostly support the Forces
Beyond Theory which saw an entirely different crisis behind
the skyrocketing filing rates in the early 2000s–the emergence
of widespread and easily accessible unsecured credit lending.48
The debate on why debtors file bankruptcy thus revolved
around two preconceived notions of the nature of an individual
debtor: one who acted strategically and intentionally gamed the
system, and another who due to forces beyond their control,
such as an unexpected hardship, paired with the rise in easily
accessible unsecured debt, is forced to file.
i. Substantial Abuse
One side of this debate are the proponents of the Substantial
Abuse Theory who assume that the typical debtor is a rational,
opportunistic actor who seeks bankruptcy protection because
of the relatively low cost, and ease of securing discharge.49
Proponents of this view, such as Professor Todd Zywicki of
the Antonin Scalia School of Law at George Mason University, believe that the growing bankruptcy trend in the decades
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leading to BAPCPA cannot be explained by “unexpected
income or expense shocks, such as unemployment, divorce,
or health problems.”50 They argue that the ease of filing for
consumer bankruptcy can best be explained by “the shifting
costs of bankruptcy protection, the decrease in the personal
shame and the social stigma associated with bankruptcy, and
the change in the nature of consumer credit in the American
economy today.”51 Zywicki argues that substantial abuse typically exists when debtors file for bankruptcy even though they
have the ability to repay the debt they are seeking to discharge.52
Although the Bankruptcy Code was amended in 1984 to allow
bankruptcy judges to dismiss a consumer bankruptcy petition
for substantial abuse, supporters of BAPCPA argued that in
practice, bankruptcy judges used this discretionary power
“"rarely, sporadically, and inconsistently to police debtor
opportunism."53 They argued that although the pre-BAPCPA
Code had provisions that worked to prevent debtors from
seeking discharges when they had the means to repay their
debt, the Code remained ineffective because “it did little in
practice to reduce the economic benefits associated with filing
bankruptcy”.54
Supporters of the Substantial Abuse Theory also point to
the problematic incentive structure in the pre-BAPCPA Bankruptcy Code.55 They argue that in addition to debt discharges
under a Chapter 7 case, opportunistic filers also benefit from
the automatic stay and substantial property exemptions.56 By
looking almost exclusively at the macroeconomic data, supporters of this theory, who mostly supported the sweeping
changes brought by BAPCPA, succeeded in identifying the
weaknesses of the pre-BAPCPA incentive-structure but failed
to understand the bigger picture behind why petitioners file
genuinely.57
ii. Forces Beyond a Debtors’ Control58
Other scholars take “a more sympathetic view of debtors who
file for consumer bankruptcy protection.”59 They attribute the
need for consumer bankruptcy in the majority of cases to forces
beyond debtors' control: a substantial change in the person’s
income or expenses, such as losing a job or the failure of their
small business60, unexpected illness and high medical bills61,
or some type of family tragedy such as divorce, or the death
or illness of an income-earning family member.62
Supporters of the Forces Beyond Theory largely attribute
the increase in consumer bankruptcy filings to the rise in unsecured consumer credit, and in the rise in both the number and
the frequency of unexpected, and sometimes, tragic, events
that affect a person’s income and expenses.63 This view was
exemplified by the academic literature spearheaded by Professors Block-Lieb and Janger, who asked: "whether there is an
ex-ante story that can simultaneously explain the pain that is
observed (by petitioners) in bankruptcy and the increase in
bankruptcy filings?”64 Indeed, studies conducted prior to BAPCPA’s enactment showed that a substantial number of debtors
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filed for bankruptcy after experiencing an employment-related
problem.65 In their study of consumer bankruptcy filers in
2001, Professors Sullivan, Warren, and Westbrook, found that
more than two-thirds of those filing for consumer bankruptcy,
had experienced a job-related problem before filing. 66 These
employment-related problems ranged from being fired from
a job to working fewer hours, or a job transfer in which the
transferred employee's spouse failed to find employment in the
new location.67 Warren, Sullivan, and Westbrook, concluded
that no single problem is more likely to be associated with a
bankruptcy filing than an income interruption.68
Aside from employment-related issues, many debtors cannot
afford to pay health-related costs and need consumer bankruptcy as an "insurer of last resort."69 Although illness-related
filings are admittedly not the main reason debtors file, studies
that span decades have revealed that an estimated more than half
a million middle-class families turned to bankruptcy courts for
help after illness or injury in some years preceding BAPCPA.70
This means that more than half of all of the consumer bankruptcy filings in 1999 involved some type of medical-related
problem.71 This should not be shocking, however, since it is
reflected in public sentiments towards the medical debt with
polls showing that 44% of respondents fear falling deep into
debt because of medical expenses.72
Furthermore, in calculating the aggregate cost of illness
and its effect on why debtors file for bankruptcy, we must
necessarily include the loss of wages and other indirect costs
associated with it. In bankruptcy studies, loss of income,
employment problems, and medical problems are closely correlated and have raised questions about the ways these factors
could be linked.73 Past surveys, such as the one conducted by
the Consumer Bankruptcy Project in 2001, suggest that 20%
of respondents mentioned medical problems as a reason they
had lost two or more weeks of work.74 Moreover, income
loss is not the only indirect cost associated with medical
illness. Households with wage-earners experiencing unexpected
medical costs also experienced added costs such as acquiring
medical equipment and transportation costs associated with
necessary trips to medical facilities.75
Other indirect costs that are less measurable, but are nevertheless true, are the long-term productivity losses and related
financial ramifications from spouses seeking job-promotions,
and children not being able to pursue higher education.76 The
indirect financial losses associated with illness or injury help
explain the destabilization of some households with even
modest medical debts.77
IV. CONCLUSION
The need for empathy and understanding could not be
stressed enough during the times we are in. Millions are slated
to lose their jobs during this pandemic. Some will contract
COVID-19, lose their jobs and their homes. The multitude of
ways this pandemic will affect us as a society, from a physical,
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emotional, and financial standpoint, will be a subject written
about by social scientists and economists for decades to come.
It is therefore on us to ensure that the changes we make to
the current bankruptcy laws in this country as a result of this
crisis are aligned with the fundamental principle of providing a fresh start to honest and hardworking Americans whose
lives, through no fault of their own, were devastated by this
unforeseen tragedy.
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CASE DECISIONS

Case Decisions
1ST CIRCUIT
In re Ciampa, 2020 Bankr. Lexis 1125 (Bankr. E. D.
Mass. April 24, 2020) (Bailey) In a divorce agreement,
a chapter 13 debtor agreed to pay the student loans
of his former spouse’s daughter. The former spouse
asserted that this agreement was in lieu of alimony. In
his confirmed chapter 13 plan, the debtor described
the student loan as a DSO and proposed to pay the
claim. Thereafter, however, the debtor filed a motion
seeking a determination that the claim of his former
spouse was not a DSO entitled to priority under § 507.
The court stated that the critical question was not how
the state court characterized the debt, but whether
the court and the parties intended the debt to be for
the support or maintenance of the spouse. The court
applied a totality of circumstances test and concluded
that student loan obligation was a DSO. The court
further relied upon the debtor’s characterization of the
debt as a DSO when confirming the plan and said he
was judicially estopped from disavowing the position.
In re Vidal, 2020 Bankr. Lexis 730 (Bankr. D. P.R.
March 23, 2020) (Lamoutte) A creditor filed a claim
in a chapter 13 case asserting that it was secured by
the debtor’s residence. A note and deed of mortgage
were attached to the claim, but the creditor had been
notified of certain defects that were never corrected,
so the deed was never recorded. The debtor claimed
the property as fully exempt under the homestead act
and objected to the claim. The Court agreed with the
debtor and found that the claim was unsecured.
2ND CIRCUIT
Gunsalus v. Ontario Cty. (In re Gunsalus), 613 B.R.
1 (Bankr. W.D. N.Y. Feb. 19, 2020) (Warren) Chapter
13 debtors filed an adversary proceeding seeking to
avoid the involuntary transfer of title to their home to
Ontario County in connection with a tax foreclosure
auction. The court determined that the debtors satisfied the statutory elements under § 522(h) to set aside
a constructively fraudulent transfer: the transfer was
not voluntary, the property was not concealed, and the
trustee did not attempt to avoid the transfer. The only
element in dispute at trial was whether the debtors
received reasonably equivalent value in exchange for
the transfer of title to their home under § 548(a)(1)

(B). The court determined that the property had a
fair market value of 28,000. In exchange, the debtors
received relief from the county’s $1,290 tax lien. The
court held that a purchase price between 4.6% - 5.9%
of fair market value was not reasonably equivalent value
for the property, and avoided the transfer.
3RD CIRCUIT
Potter v. Newkirk, 802 F. App’x 696 (3rd Cir. January
27, 2020) The spouse of a chapter 7 debtor filed a
chapter 13 one day prior to a scheduled eviction. Six
years later, the chapter 13 debtor and her spouse filed
a complaint in the district court asserting, among other
things, that the defendants violated the automatic
stay under § 362. The district court concluded that
the bankruptcy court had exclusive jurisdiction over
a claim of willful stay violation under § 362(k), and
dismissed the complaint for lack of jurisdiction. On
appeal, the 3rd Circuit vacated and remanded the matter
for further proceedings, stating that it recently held
that an action under § 362(k) is an independent cause
of action which need not be litigated as part of the
bankruptcy proceeding.
Cenk v. Cenk (In re Cenk), 612 B.R. 323 (W.D. Pa.
Feb. 26, 2020) (Taddonio) A chapter 13 debtor filed a
motion to voluntarily dismiss his bankruptcy case pursuant to § 1307(b), asserting an absolute right to dismiss
because the case had not been previously converted.
A creditor opposed the motion asserting that the case
should be converted to chapter 7, alleging bad faith
for failing to properly disclose assets and income. The
court recognized that there is significant disagreement
at the circuit level about whether a debtor’s right to
dismiss is truly absolute, and the third circuit had not
yet faced the issue. The court had previously held in
an unpublished decision that the plain language of §
1307(b) mandated dismissal upon the debtor’s request.
Therefore, the bankruptcy court decided until a higher
court ruled otherwise, the court was inclined to continue to follow its ruling in the future.
4TH CIRCUIT
In re Lindsey, 2020 Bankr. Lexis 1119 (Bankr. D. S.C.
April 23, 2020) (Waites) The court rejected a proposed
settlement of a motion for relief from stay. The proposed
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order required all conduit payments to be made timely
and deemed them in default if they were not made on
time. Upon default the order allowed the creditor to file
an affidavit, without the filing of an additional motion
for relief, that would trigger a hearing to determine if
relief from the stay should be granted. The debtor had
missed two gap mortgage payments after the petition
was filed. The court found no cause for relief from the
stay and determined that the granting of the proposed
order might defeat the case before it got started. The
court had an operating order that allowed gap payments to be paid over the life of the plan, It required
the mortgage holders to refrain from declaring loans in
default regardless of the date of receipt of disbursements
and prohibited fees or charges due to the delays. The
court stated the movant was adequately protected as
the trustee was monitoring the payments and would
seek dismissal if the debtor failed to pay.
In re Medlin, 2020 Bankr. Lexis 401 (Bankr. E.D.
N.C. Feb. 13, 2020) (Warren) The court denied a creditor’s motion to dismiss and overruled its objection to
confirmation on the grounds that the debtor exceeded
the debt limit. The court examined the listed debts and
determined that one debt was contingent although it
was not listed that way in the schedules. The court
stated it could make its own determination about the
claims to rule properly on a creditor’s pleadings. The
claims of the SBA and a creditor arose out of the same
debt obligation, and the creditor’s claim was contingent
because it arose only if the debtor failed to pay the SBA.
The court found that the debt limit was not exceeded
when a creditor’s claim was reduced by a contingent
indemnification.
In re Pulliam, 2020 Bankr. Lexis 1027 (Bankr. E.D.
N.C. April 13, 2020) (Warren) The court denied confirmation of a plan that contained a special provision
stating that the debtor’s residence was exempt and that
no motion to sell his home was required if he decided
to sell it. The court noted that there is a difference in
claiming an asset as exempt and claiming an interest in
an asset as exempt. The court found that the debtor’s
plan was not proposed in good faith as the debtor was
inappropriately attempting to deem the entire asset as
exempt through the use of this nonstandard provision.
In re Revels, 2020 Bankr. Lexis 751 (Bankr. E.D. N.C.
Mar. 20, 2020) (Humrickhouse) The court denied confirmation of a plan that contained a special provision
stating that the debtors had no obligation to disclose
to the trustee or the court the terms of a compromise,
holding that such a provision was inconsistent with the
Code. The court found that the debtors were not required to file a motion to approve settlement under Rule
9019, but they still had a duty to disclose the asset. The
36 July/August/September n NACTT QUARTERLY n Vol.32, No.4 n 2020

debtors also must notify the trustee of any substantial
change of financial circumstance and provide notice
before they could use property of the estate other than
in the ordinary course of business. The court further
found that the special provision requirement for the
trustee to inform the insurer that he had no role in the
cause of action was inappropriate and demeaning. Even
if the trustee’s objection to confirmation was late, the
court had an obligation to examine this issue and ensure
the plan met confirmation requirements in the Code.
Juber v. Conklin (In re Conklin), 2020 U.S. Dist.
Lexis 59888 (W.D.N.C. April 6, 2020) (Bell) The bankruptcy court ruled that a debt owed to the debtor’s
former fiancé’s parents was not an educational loan.
The parents paid off her educational loans by using a
home equity line of credit. The former fiancé signed a
note agreeing to pay back the debt. The district court
pointed out that the loans would be nondischargeable
if they were used to refinance the loans already found
by the bankruptcy court to be qualified educational
loans, so it remanded. If the court determines that
the loans were used to refinance the qualified educational loans, it must the decide if the repayment would
cause an undue hardship to decide whether the debt
is dischargeable.
5TH CIRCUIT
In re Reed, 2020 Bankr. Lexis 719 (Bankr. N.D.
Miss. Mar. 20, 2020) (Woodard) The court found that
the Department of Education willfully violated the
automatic stay and was in contempt of court by sending
collection letters and initiating garnishments when it
was aware of the bankruptcy and the court had already
ordered it to cease collection efforts. The court examined §106(a) and determined that the Department did
not have sovereign immunity. The debtor was awarded
$4,231.67 in damages and $3,900.00 in attorney’s fees.
In re Webster, 2020 Bankr. Lexis 1010 (Bankr. M.D.
La. April 14, 2020) (Dodd) The debtor was required to
surrender her 2018 tax refund to the trustee, but failed
to do so; and her plan payments were delinquent. The
debtor filed a motion to convert. The trustee objected,
filing a motion to dismiss, which the court denied. It
held that the debtor’s behavior did not rise to the level
or bad faith or abuse, but was instead typical of many
debtors; and therefore the court granted the debtor’s
motion to convert.
In re Beauboeuf, 2020 Bankr. Lexis 643 (Bankr.
W.D. La. Mar. 10, 2020) (Wheelis) The court granted
the debtor’s motion to prepay a plan in full. The trustee
had objected to the prepayment because the debtor was
only paying 49% to her unsecured claimholders and
would not be paying for the entire 36-month applicable
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commitment period. The debtor’s father was giving
her a gift of $3,523 in month 30 of her plan, which
the debtor proposed to use to satisfy the remainder
of her plan obligation. The court determined that the
money used to accelerate payments was not disposable
income, that the debtor was not attempting to lower
the amount paid to her creditors, and that the payment
in a lump sum instead of over the next 7 months via
payroll deduction was appropriate.
In re Whitt, 2020 Bankr. Lexis 473 (Bankr. S.D.
Miss. Feb. 19, 2020) (Olack) The court ruled that a
debtor’s voluntary 401(k) contributions were not disposable income and were not required to be contributed
toward plan payments. An inquiry as to whether the
payment was “reasonable or necessary” was therefore
not necessary.
6TH CIRCUIT.
In re Andrews, 2020 Bankr. Lexis 812 (Bankr. S.D.
E.D. Mich. Mar. 27, 2020) (Tucker) The court denied
the debtor’s motion to reconvert his chapter 7 case to a
chapter 13 case although no objection to the conversion
was filed. The Code only gives the debtor the ability to
convert if the case has not been previously converted,
and this debtor had previously converted the case.
In re Johnson, 2020 Bankr. Lexis 1094 (Bankr. S.D.
E.D. Mich. April 22, 2020) (Randon) An unconfirmed
chapter 13 case was dismissed. The same debtor filed
another case. Three weeks after the dismissal of the
first case, the debtor’s attorney filed an application for
compensation and an unsecured claimholder objected.
The creditor claimed it was entitled to the money
the trustee had on hand, because it had served the
trustee with a garnishment after dismissal but before
the debtor’s pending case was filed. The court approved
the application for attorney’s fees and allowed the
fees as an administrative expense from the money the
trustee had on hand. The remaining funds on hand
were deemed property of the current chapter 13 case
and the automatic stay prevented the creditor from attempting to exercise control over property of the estate.
The court never reached the question of whether the
trustee was subject to a garnishment at this juncture
since the intervening case stayed the action.
Johnston v. Hildebrand (In re Bagsby), 2020 Bankr.
Lexis 1131 (6th Cir. BAP April 27, 2020) (Wise) The BAP
upheld the sanction of the bankruptcy court against
an attorney who confessed to filing two skeleton petitions on behalf of a deceased person as requested by
her administratrix in probate court. The administratrix
filed three additional cases pro se. The trustee filed a
motion to dismiss since the estate was ineligible to
be a debtor, and requested sanctions against the ad-

ministratrix for abuse of the bankruptcy system. The
court entered a show cause order for the attorney and
administratrix to appear and show cause why they
should not be sanctioned. It also ordered the UST to
investigate and make a recommendation. The UST
recommended sanctions against the administratrix but
did not make any recommendations concerning the
attorney. The attorney admitted he did not know that
a deceased person could not file bankruptcy until after
the filing of the second case. He promptly dismissed
that case when the trustee informed the attorney the
debtor was ineligible. Prior to dismissal he accepted
$1,500 for filing the first case and $690 for filing the
second case. In the sanctions order, the attorney was
barred from filing any bankruptcy petitions for 90 days,
required to take ten hours of continued legal education, required to self-report to the Tennessee Board of
Professional Responsibility, and the court questioned
his veracity, motivations and competency. The attorney
argued that the judge had abused his discretion, as sua
sponte sanctions proceedings could only be issued for
contempt of court. The BAP determined that the proper
inquiry is whether the attorney acted reasonably under
the circumstances. The sanctions order was affirmed
as the attorney admitted he filed to prevent the foreclosure and failed to engage in a reasonable inquiry or
do any legal research. Therefore, the bankruptcy court
did not abuse its discretion as the attorney did not act
reasonably under the circumstances.
7TH CIRCUIT
In re Chapman, 2020 Bankr. Lexis 642 (Bankr. E.D.
Wis. Mar. 11, 2020) (Hanan) The debtor’s attorney was
sanctioned for violating Rule 9011 by not checking
PACER and verifying the number of prior cases the
debtor had previously filed, in a case that was filed on
an emergency basis. The number of prior cases was
incorrectly listed in the statement of financial affairs.
The debtor’s daughter had initiated this and other
cases using a power of attorney, but the debtor had
no knowledge of the prior bankruptcies, default, or
foreclosure. The debtor’s attorney filed an objection to
the creditor’s motion to confirm the nonexistence of
the stay but withdrew the objection upon learning of
prior filings. However, after that he still filed a motion
to impose a stay without proper grounds.
In re Rice, 2020 Bankr. Lexis 1098 (Bankr. E.D. N.D.
Ill. April 21, 2020) (Schmetterer) Debtor’s motion for
sanctions for violating the automatic stay against the
City of Chicago was granted and the city’s motion to
annul stay was denied. The City of Chicago had impounded the debtor’s vehicle prepetition. Numerous
times after the petition was filed in March 2018, the
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debtor had requested the return of the vehicle, but it
was not returned until August 2018. The court found
that the city’s refusal to release the vehicle after the
petition was filed and a demand was made was a violation of the stay. The city admitted it had notice of the
bankruptcy and its refusal to return the vehicle for 180
days was deemed a deliberate act. The city claimed the
debtor was a reckless driver and had received several
traffic tickets since his petition was filed, but offered
no evidence of this allegation. The city was sanctioned
$1,380 in lost wages, $787.50 in repair costs for the
debtor’s vehicle, and $6800 for attorney’s fees.
In re Lugo, 2020 Bankr. Lexis 1012 (Bankr. N.D.
Ill. Mar. 12, 2020) (Hunt) The trustee filed a motion to
modify the plan to include an additional plan payment of
non-exempt funds received from the debtors’ postpetition
personal injury claim. The debtors argued that the trustee
should only get the money if it was received during the
term of the plan. The court granted the trustee’s motion
to modify. The court agreed 60 months is the maximum
term the debtor can be required to make payments, but
the Code does not have a time limit on the amount of
time it takes for a trustee to liquidate assets. The court
confirmed the trustee’s modification, as to do otherwise
would create a windfall for the debtor.
8TH CIRCUIT
In re Ely, 2020 Bankr. Lexis 1164 (Bankr. W.D. Mo.
April 29, 2020) (Dow) The debtor owned real property
encumbered by two deeds of trust and various judgment
liens. A creditor obtained judgments against the debtor
totaling $579,761.78. The creditor did not file a proof
of claim but did file a motion to dismiss because the
debtor’s unsecured debts exceeded the statutory limits
under § 109(e). The parties agreed that on the date the
case was filed, the judgments were wholly unsecured
because the real property had no equity to support the
creditor’s liens. Despite these concessions, the debtor
argued dismissal was not appropriate because: (1) his
scheduled unsecured debts were only $64,410, and (2)
the debt owed to the creditor should not be included
because no claim was filed. The court found it inappropriate to rely solely on the amount of scheduled debt
or a creditor’s claim. Instead, the court must review
all relevant evidence when determining the amount
of debt for eligibility purposes. The court granted the
motion to dismiss.
9TH CIRCUIT
Fountain v. Deutsche Bank Nat’l Trust Co. (In
re Fountain), 612 B.R. 743 (9th Cir. BAP, March 10,
2020) Debtor listed Deutsche Bank’s claim for $1,000
as contingent, unliquidated, and disputed. Deutsche
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Bank filed an unsecured claim for $1,751,326. It also
filed a motion to dismiss because the debtor exceeded
the debt limit of § 109(e), which the court granted. On
appeal, debtor argued that the bankruptcy court erred
in including the claim in the eligibility calculation
because Deutsche Bank did not have an enforceable
claim, there was no basis to look beyond the schedules for the amount, and even if Deutsche Bank had
a claim, it was contingent and unliquidated. First, the
BAP noted that a disputed claim is still a claim under §
101(5), and § 109(e) does not exclude disputed claims
from the calculations. Next, the BAP stated eligibility
should normally be determined by debtor’s original
schedules; however, when there is a good faith objection to eligibility, the court can make a limited inquiry
outside the schedules to determine if the debts in the
schedules were estimated in good faith. Finally, the
BAP determined the debt was neither contingent or
unliquidated because all events giving rise to the liability
occurred prior to the bankruptcy filing and the amount
due was readily determinable by reference to the note.
The BAP affirmed the order dismissing the case.
In re Short, 2020 Bankr. Lexis 688 (Bankr. N.D. Cal.
March 10, 2020) (Novack) Debtors filed a chapter 13
case, proposing a plan that would pay $34,615 in mortgage arrears in full over a 60-month period. Creditor
objected to confirmation, stating the payment schedule
violated § 1322(b)(5), which requires the default to be
paid within a reasonable time. The court noted there
is no definition of “reasonable time” and the decision
should be applied on a case by case basis. The court
overruled the objection, noting the creditor would be
in no worse position if the plan were to be confirmed.
Berkley v. Burchard (In re Berkley), 2020 Bankr.
Lexis 1065 (9th Cir. BAP April 17, 2020) After completing 57 months of plan payments, the debtor notified
the trustee that his company was being sold and his
stock options would be bought for about $3.8 million.
The bankruptcy court granted the trustee’s motion to
modify the plan to capture sufficient proceeds to result
in a 100% repayment of allowed unsecured claims. The
debtor appealed and argued that because property of
the estate revested in him upon confirmation of the
plan, the proceeds from the sale of the stock options
were not property of the estate. The BAP found that
an unanticipated increase in the debtor’s income resulting from the buyout of the stock options was a
valid reason to modify the plan and increase payments
to unsecured creditors under § 1329(a); therefore,
the bankruptcy court did not abuse its discretion in
granting the trustee’s motion. The BAP also found
that although the estate termination approach has
been adopted in the 9th Circuit, the assumption that
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the debtor can only be compelled to commit property
of the estate to a plan is incorrect. In reaching this
conclusion, the BAP stated that nothing in the Code
provides that plan payments may only be funded by
estate property, and noted that debtors often voluntarily commit funds from non-estate sources in order
to fund a confirmable plan. Since the stock options
were postpetition income earned by the debtor as
part of his compensation package, the bankruptcy
court could approve a plan modification to capture
the increased income, whether or not the additional
income was property of the estate.
Chavez-Villasenor v. United States Dep’t of Educ.
(In re Chavez-Villasenor), 2020 Bankr. Lexis 983
(Bankr. D. Or. April 9, 2020) (Hercher) The court
ruled that a stay violation under §362(k) was willful
when it was caused by a computer programming and
software malfunction, regardless of whether the error
was caused by a glitch or human error.
10TH CIRCUIT
In re Christensen, 2020 Bankr. LEXIS 811 (Bankr.
D. Utah, March 27, 2020) (Mosier) The issues involved
the fiduciary duties of the chapter 7 bankruptcy trustee.
The key takeaway from this ruling is that “where a
bankruptcy trustee seeks court approval of his actions

on notice to interested parties before taking them, he
does not breach his duty of care or loyalty.”
11TH CIRCUIT
Weakley v. AG, Alabama, 2020 U.S. App. Lexis
15188 (11th Cir. May 12, 2020) (Rosenbaum) The jailed
defendant, who was also a debtor in bankruptcy, filed a
pro se petition for federal habeas corpus arguing that his
plea deal on a third-degree theft was defective. He argued
that the state court exceeded its authority by requiring
him to pay his restitution through his federal bankruptcy
case. However, the court rejected the debtor’s arguments
as both claims rested on state law violations. Errors in
state law did not constitute a denial of due process, so
they could not be addressed in a federal habeas corpus
petition. The motion was denied.
In re Gomes, 2020 Bankr. Lexis 285 (Bankr. M.D.
Fla. Feb. 3, 2020) (Colton) Debtor filed a motion to strip
liens and a motion to value a residence that was only
partially constructed. The court found that the date the
petition was filed was the appropriate valuation date.
The debtor argued that the court should use the tear
down value, but the court assumed the debtor intended
to retain the property based on her plan. Therefore it
used the expert’s market value, with adjustments for
the costs to complete and correct the construction. •
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605 B.R. 700 (Bankr. D. Md. October 2019).

WASHINGTON BEAT – USTP RESPONDS TO COVID-19 - continued from page 10
having served as the Acting Director since May 2005. Mr.
White has more than 40 years in federal service. Most
of his tenure has been with the United States Trustee
Program, including formerly as a Deputy Director and
as an Assistant United States Trustee. Prior to joining
the Program, Mr. White served as a Deputy Assistant
Attorney General within the Department of Justice,
and as an official at two other federal agencies. He has
been recognized with an Attorney General’s Award for
Distinguished Service and was conferred the Presidential Rank Award of Meritorious Executive in 2006 and
Distinguished Executive in 2009. Mr. White graduated
with honors from the George Washington University
and the George Washington University Law School.

Nancy J. Gargula has served as the U.S. Trustee for
Region 10 (Indiana and the Central and Southern
Districts of Illinois) since 2002 and was appointed
as the U.S. Trustee for Region 21 (Florida, Georgia,
Puerto Rico, and the U.S. Virgin Islands) in April 2019.
Previously, she served as the U.S. Trustee for Region
13 from 2006-2014. She graduated summa cum laude
from Ball State University and received her law degree
from the University of Notre Dame Law School in 1981.
Ms. Gargula is active in several professional associations, including the American Bankruptcy Institute,
and serves on the National Conference of Bankruptcy
Judges Liaison Committee along with representatives
from the Executive Office for U.S. Trustees. •
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In re Berkland, 582 B.R. 571, 576 (Bankr. D. Mass.
April 6, 2018).

10

	
Id. at 578.

11

6
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In re Balser, Docket No. 519 (Oct. 31, 2019).

8

	
In re Springmann, 328 B.R. 251, 263 (Bankr. D.
D.C. August 1, 2005).

9

	In re Kelly, 2016 Bankr. LEXIS 2088, *13-17 (Bankr.
D. S.C. May 12, 2016).
	In re Balser, Docket No. 573 (Dec. 9, 2019). The
debtor subsequently appealed the denial of the
motion to the Bankruptcy Appellate Panel, but the
appeal was deemed moot. In re Gail Balser BAP
NO. MB 19-064, Document: 001139369.
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