
Waters of the United States 

Talking Points for Proposed “Step 1” Rulemaking 

On November 18, the EPA and the Corps released their “Step 1” proposed rule formally repealing the 

NWPR and replacing it with an updated version of the EPA’s 1986 WOTUS regulation. AFBF feels strongly 

that the NWPR was a clear, defensible rule that appropriately balanced the objectives, goals, and 

policies of the Clean Water Act. We would have liked to see the agencies keep the NWPR in place, rather 

than revert to definitions of WOTUS that test the limits of federal authority under the Commerce Clause 

and are not necessary to protect the Nation’s water resources. The agencies have provided a 60-day 

comment period. 

What is in the rule? 

 The Step 1 proposed rule brings back the 1986 regulation, but also codifies the EPA’s 2008 post-

Rapanos guidance. This guidance created the notorious significant nexus (Sig Nex) test. This is a 

case-by-case test that allows the agencies to regulate ephemeral features that “have a more 

than speculative or insubstantial” impact to a navigable water. The test allows the agencies to 

aggregate waters that are “similarly situated,” so they can expand their reach and capture entire 

watersheds. 

 In most cases, the Sig Nex test requires a Corps official to physically walk the property and 

jurisdictional determinations (JDs) can no longer be easily claimed using USGS mapping. 

Decisions on JDs are subjective, and landowners are beholden to an individual Corps official’s 

decision. 

 Historically, we have seen the Sig Nex test misapplied across Corps regions. There is a lack of 

uniformity.  

 Efforts to eliminate the clarity provided by the NWPR on the Prior Converted Cropland 

exemption, proves that the agencies are not listening to the concerns of farmers and ranchers. 

They are taking us back to the original (1993) PCC definition that created so much confusion. We 

have returned to a time when there was little clarity as to when a PCC can be “recaptured” and 

treated as jurisdictional. 

Why it matters? 

 This proposed rule gives the federal government the ability to regulate ditches, ephemeral 

drainages or low spots on farmlands and pastures. Making these areas jurisdictional “waters” 

means that any activity on those lands that moves dirt (404) or applies any product (402) could 

be subject to regulation.  

 What kind of activities? Everyday activities such as plowing, planting, or fence building in or near 

these jurisdictional features.  

 Why is this a problem for AFBF members? Because the greater the federal government’s 

jurisdictional reach, the more CWA permits must be obtained by farmers and ranchers. And that 

requires time and money. The time to obtain a permit can range from several months for a 

nationwide permit to potentially years for an individual permit. The costs of the permit, 

mitigation and delay can be exorbitant.  

 Obtaining a CWA permit can often trigger the need to comply with other federal statutes, such 

as the Endangered Species Act and the National Historic Preservation Act. This just further 

complicates the permitting process. 



 This rulemaking brings us further way from the clarity and predictability that the NWPR 
achieved.  

 This is important for farmers and ranchers because the penalties for non-compliance are 

high: The CWA is a strict liability statute that can trigger substantial civil fines as well as 

criminal penalties. 
 Administrator Regan has acknowledged the uncertainty and challenges this regulatory ping-

pong match creates for farmers and ranchers and promised to have robust conversations about 

the new rule and potential impacts on agriculture. 

 We continue to urge EPA to seek input from farmers and ranchers and make their rulemaking 

process as transparent as possible. 

 

 

 

 

 


