Employer Question
What Criteria Determine If I am Exempt from the Emergency Paid Sick Leave Act and the Emergency
Family and Medical Leave Expansion Act?
Under the Act, employers with fewer than 50 employees are exempt from the Act if complying with the Act would
jeopardize the company’s ability as a going concern. If an employer believed this was the case, they must petition the
Department of Labor (DOL) for the exemption.
• In order to claim the exemption, an authorized officer of the employer must determine that one of the following
three criteria have been met:
o The provision of the paid sick leave or expanded family and medical leave would result in the employer’s expenses and financial
obligations exceeding available business revenues and cause the small business to cease operating at a minimal capacity.
o The absence of the employee or employees requesting paid sick leave or expanded family and medical leave would entail a
substantial risk to the financial health or operational capabilities of the employer because of their specialized skills, knowledge of
the business, or responsibilities
o There are not sufficient workers who are able, willing and qualified and who will be available at the time and place needed, to
perform the labor or services provided by the employee or employees requesting paid sick leave or expanded family and medical
leave, and these labor or services are needed for the small business to operate at a minimal capacity.

If an employer under 50 employees meets one of the conditions above and wishes to obtain an exemption, they
should contact the Department Labor to request their exemption.
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Employer Questions
As an employer, how do I know if my business is under the 500-employee threshold and therefore must provide
paid sick leave or expanded family and medical leave?
• You have fewer than 500 employees if, at the time your employee’s leave is to be taken, you employ fewer than 500 full-time and part-time
employees within the United States, which includes any State of the United States, the District of Columbia, or any Territory or possession of
the United States. In making this determination, you should include employees on leave; temporary employees who are jointly employed by
you and another employer (regardless of whether the jointly-employed employees are maintained on only your or another employer’s
payroll); and day laborers supplied by a temporary agency (regardless of whether you are the temporary agency or the client firm if there is a
continuing employment relationship). Workers who are independent contractors under the Fair Labor Standards Act (FLSA), rather
than employees, are not considered employees for purposes of the 500-employee threshold.
• Typically, a corporation (including its separate establishments or divisions) is considered to be a single employer and its employees must each
be counted towards the 500-employee threshold. Where a corporation has an ownership interest in another corporation, the two
corporations are separate employers unless they are joint employers under the FLSA with respect to certain employees. If two entities are
found to be joint employers, all of their common employees must be counted in determining whether paid sick leave must be provided
under the Emergency Paid Sick Leave Act and expanded family and medical leave must be provided under the Emergency Family and Medical
Leave Expansion Act.
• In general, two or more entities are separate employers unless they meet the integrated employer test under the Family and Medical Leave
Act of 1993 (FMLA). If two entities are an integrated employer under the FMLA, then employees of all entities making up the integrated
employer will be counted in determining employer coverage for purposes of paid sick leave under the Emergency Paid Sick Leave Act and
expanded family and medical leave under the Emergency Family and Medical Leave Expansion Act.
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Employer Questions
As an employee, how much will I be paid while taking paid sick leave or expanded family and medical leave under the FFCRA?
It depends on your normal schedule as well as why you are taking leave.
• If you are taking paid sick leave because you are unable to work or telework due to a need for leave because you (1) are subject to a Federal, State, or local
quarantine or isolation order related to COVID-19; (2) have been advised by a health care provider to self-quarantine due to concerns related to COVID-19; or
(3) are experiencing symptoms of COVID-19 and are seeking medical diagnosis, you will receive for each applicable hour the greater of:
o your regular rate of pay,

o the federal minimum wage in effect under the FLSA, or
o the applicable State or local minimum wage.

• In these circumstances, you are entitled to a maximum of $511 per day, or $5,110 total over the entire paid sick leave period.
• If you are taking paid sick leave because you are: (1) caring for an individual who is subject to a Federal, State, or local quarantine or isolation order related to
COVID-19 or an individual who has been advised by a health care provider to self-quarantine due to concerns related to COVID-19; (2) caring for your child
whose school or place of care is closed, or child care provider is unavailable, due to COVID-19 related reasons; or (3) experiencing any other substantially-similar
condition that may arise, as specified by the Secretary of Health and Human Services, you are entitled to compensation at 2/3 of the greater of the amounts
above.
• Under these circumstances, you are subject to a maximum of $200 per day, or $2,000 over the entire two week period.
• If you are taking expanded family and medical leave, you may take paid sick leave for the first ten days of that leave period, or you may substitute any accrued
vacation leave, personal leave, or medical or sick leave you have under your employer’s policy. For the following ten weeks, you will be paid for your leave at an
amount no less than 2/3 of your regular rate of pay for the hours you would be normally scheduled to work. The regular rate of pay used to calculate this
amount must be at or above the federal minimum wage, or the applicable state or local minimum wage. However, you will not receive more than $200 per day
or $12,000 for the twelve weeks that include both paid sick leave and expanded family and medical leave when you are on leave to care for your child whose
school or place of care is closed, or child care provider is unavailable, due to COVID-19 related reasons.
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Employer Questions
May I take 80 hours of paid sick leave for my self-quarantine and then another amount of paid sick leave for another
reason provided under the Emergency Paid Sick Leave Act?
o No. You may take up to two weeks—or ten days—(80 hours for a full-time employee, or for a part-time employee, the
number of hours equal to the average number of hours that the employee works over a typical two-week period) of paid sick
leave for any combination of qualifying reasons. However, the total number of hours for which you receive paid sick leave is
capped at 80 hours under the Emergency Paid Sick Leave Act.

If I am home with my child because his or her school or place of care is closed, or child care provider is unavailable,
do I get paid sick leave, expanded family and medical leave, or both—how do they interact?
o You may be eligible for both types of leave, but only for a total of twelve weeks of paid leave. You may take both paid sick
leave and expanded family and medical leave to care for your child whose school or place of care is closed, or child care
provider is unavailable, due to COVID-19 related reasons. The Emergency Paid Sick Leave Act provides for an initial two weeks
of paid leave. This period thus covers the first ten workdays of expanded family and medical leave, which are otherwise
unpaid under the Emergency and Family Medical Leave Expansion Act unless you elect to use existing vacation, personal, or
medical or sick leave under your employer’s policy. After the first ten workdays have elapsed, you will receive 2/3 of
your regular rate of pay for the hours you would have been scheduled to work in the subsequent ten weeks under the
Emergency and Family Medical Leave Expansion Act.
o Please note that you can only receive the additional ten weeks of expanded family and medical leave under the Emergency
Family and Medical Leave Expansion Act for leave to care for your child whose school or place of care is closed, or child care
provider is unavailable, due to COVID-19 related reasons.
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