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COVID-19 and the California Legislature
Legislature recessed for several
weeks due to COVID-19
Shortened timelines for hearing
bills
Limited number of bills – only
about 25% of normal volume of
bills moved this year
Governor signed/vetoed bills up
to September 30

Governor Newsom and Local Governments Picked
Up The Slack
With Legislature out of town,
Governor Newsom issued
dozens of Executive Orders on
his own.
Many local governments passed
COVID-19 paid sick leave and
other employment ordinances.

New Cal/OSHA Emergency Standard
• New emergency standard
approved by OSHA Standards
Board on November 19.
• Effective November 30, 2020.
• Very prescriptive and detailed,
and Cal/OSHA can cite
employers for violations.
• Includes a significant paid time
off mandate for employees
excluded from the worksite.

New Cal/OSHA Emergency Standard
Written COVID-19 Prevention Program
• Must include specific elements
• May be a stand-alone document or incorporated into an employer’s
existing IIPP
Notice of COVID-19 Exposures and Cases
• Must notify within one business day
• Many of the notice requirements overlap with AB 685 (discussed
later), but there are some differences
• Must notify local public health departments of “outbreaks”

New Cal/OSHA Emergency Standard
Exclusion of COVID-19 Cases and Exposures
• Very specific timelines for requiring exclusion of employees that have
COVID-19 or have been exposed
• Must continue and maintain earnings, seniority, benefits and right to
return to former job
Specific Return to Work Criteria
• Cannot insist that employees obtain a negative test before returning
to work (differs from CDC guidelines)

New Cal/OSHA Emergency Standard
Testing
• Must offer free testing during working hours when there has been one
positive case in the workplace
• Additional weekly or twice weekly testing requirements for “outbreaks” (3
cases in 14 days) and “major outbreaks” (20 cases in 30 days)
Additional specific requirements related to physical distancing, face
coverings, employer-provided transportation and housing, and training and
instruction
Check out our website and recent legal alert for additional information
and resources about this new emergency regulation

Agriculture Housing & Transportation
Housing
• Strict requirements for spacing of beds, cleaning, social distancing, masks,
etc.
• Applies to all housing “arranged for” by the employer, including H-2A,
hotels, etc.
• Makes no distinction between types of housing.
Transportation
• Strict requirements for spacing of passengers in vehicles, cleaning, social
distancing, masks, etc.
• Applies to all housing “arranged for” by the employer, including company
owned vehicles, Cal Vans, employer provided airline tickets, Ubers, etc.
• Makes no distinction between types of transportation.

Executive Order N-51-20 – Paid Sick Leave for Food
Sector Workers
Applies to workers exempt from stay-at-home orders up and down
the food supply chain (agriculture, food processing, grocery stores,
restaurants, food delivery).
Applies to employers with 500 or more employees in U.S.
Requires up to 80 hours of supplemental paid sick leave.

AB 1867 – Supplemental COVID-19 Paid Sick Leave
• One of the most popular areas
for legislative activity at the
local, state and federal (FFCRA)
levels.
• All aimed at providing
employees with paid sick leave
for COVID-related reasons.

AB 1867 – Supplemental COVID-19 Paid Sick Leave
Three areas of coverage for COVID related paid sick leave:
1. Codifies existing E.O. requiring up to 80 hours of paid sick leave for
food sector workers with employers of 500+ employees
2. Expands the benefit to cover ALL employers with 500+ employees,
not just food sector, going forward from effective date
3. Also expands benefits to cover employers of healthcare providers
and emergency responders whose employers opt out of FFCRA

AB 1867 – Supplemental COVID-19 Paid Sick Leave
• Sick leave is triggered when a worker cannot work due to:
• Government quarantine or isolation order (specific to the worker’s
circumstances);
• Healthcare provider order to quarantine or isolate; or
• Hiring entity’s health concerns related to potential transmission of
COVID
• Full time employee receives 80 hours; part-time and variable
schedule employees get a reduced amount

AB 1867 – Supplemental COVID-19 Paid Sick Leave
• Rate of pay for sick pay is the higher of regular rate from last pay
period or applicable minimum wage, capped at $510 per day
• Effective date:

• This was a budget trailer bill with an “urgency” clause
• Effective immediately for food sector due to existing E.O. bridging over
• Effective September 19 for the other two categories (10 days after signed)

SB 1159 – Workers’ Compensation Presumption
• Subject of one of Governor
Newsom’s Executive Orders
during the pandemic.
• One of the hot issues when the
Legislature returned – multiple
bills dealt with this subject.
• Ultimately, the bill that was
signed was SB 1159.
• Went into effect immediately.

Executive Order N-362-20 – Workers’
Compensation Presumption
Establishes a “rebuttable presumption” that an employee who
contracts COVID-19 caught it at the workplace and is covered by
workers’ compensation where:

The employee tested positive or was diagnosed with COVID-19 within 14 days
of performing work at the employer’s direction (on or after March 19, 2020).
The workplace is not the employee’s home.
A licensed physician issued the diagnosis and a test confirmed the diagnosis
within 30 days.
Shortens period for rejection of claims from 90 days to 30 days.
Only applies until July 5, 2020.

SB 1159 – Workers’ Compensation Presumption
The law has three parts:
1. Codifies E.O. that ran through July 5, which said:

• A case is presumed to be covered by W/C if infected employee tests positive
or is diagnosed within 14 days of their last day worked outside the home
• The physician diagnosis must be confirmed by a test within 30 days
• The presumption is rebuttable by evidence, but the claim must be denied
within 30 days to be eligible for rebuttal

2. Extends the above for first responders and healthcare providers so
that the E.O. provisions bridge beyond July 5 for those groups

SB 1159 – Workers’ Compensation Presumption
3. Creates a new rebuttable presumption for cases occurring on or after July
6 but only where the employer had an “outbreak”
An outbreak is:

• 4 positives in 14 days if 100 employees or less;
• 4 percent of employees if over 100;
• or closure by public health authorities

• Workers’ compensation carrier reporting requirement added as well when
an employee tests positive – three business days (plus a “look back”
reporting period to positive tests back to July 6…within 30 business days of
effective date of bill).

AB 2143 – Follow up to AB 749
“No Rehire” Agreements
• Effective 1/1/2020, AB 749
prohibited no rehire provisions in
settlement agreements of
employment-related disputes.
• AB 749 is Codified as Civil
Procedure Section 1002.5
• There is an exception if the
employer has made a good faith
determination that the aggrieved
party engaged in sexual
harassment or sexual assault, in
which case a no-rehire provision is
permissible.

AB 2143 – Follow up to AB 749
“No Rehire” Agreements

• Adds exception permitting a no-rehire provision if the aggrieved party
has engaged in criminal conduct.
• However, in order for the sexual harassment/sexual assault/criminal
conduct exception to apply, the employer must have DOCUMENTED the
good faith determination of sexual harassment/sexual assault/criminal
conduct BEFORE the aggrieved party filed the claim against the employer.
• Also makes clear that an employee must have filed his/her claim against
the employer in good faith in order to be considered an “aggrieved party”
who is entitled to the protections of the statute’s restriction against norehire provisions in a settlement agreement.

SB 1383 (Jackson) – CFRA Expansion
Originally part of Governor
Newsom’s budget proposal.
Continuation of debate over
recent years.
One of the few bills not directly
related to COVID-19.
Employer concerns, especially
on heels of COVID-19 crisis.

SB 1383 (Jackson) – CFRA Expansion
Extends CFRA to apply to employers with five or more employees
(from 50 or more).
Expands “family members” to include adult children, siblings,
grandparents, grandchildren.
Potential stacking issue with FMLA.
Eliminates “two employees at same employer” rule.
Eliminates “highly compensated exemption” to reinstatement
provisions.

AB 685 – COVID-19 Reporting Obligation
• Legislation introduced following
some highly-publicized
“outbreaks” where employers
were alleged to have not
informed employees.
• Imposes some significant and
complex notice requirements
that go into effect on 1/1/2021.

AB 685 – What Triggers the Notice?
Employers are required to provide notice within one business day
when they receive “notice of a potential exposure.”
• Notification from a public health official or medical provider that an
employee was exposed to a qualifying individual at work.
• Notification from the employee or their emergency contact that they
are a qualifying individual.
• Notification through employer’s testing protocol that they are a
qualifying individual.
• Notification from a subcontracted employer that a qualifying
individual was on the worksite.

AB 685 – What is a Qualifying Individual?
1) Has a laboratory-confirmed case of COVID-19.
2) Has a positive COVID-19 diagnosis from a licensed health care
provider.
3) Has a COVID-19 related order to isolate from a public health official;
or
4) Has died from COVID-19.

AB 685 – Who and What?
1) Must give notice to employees (and any employees of
subcontractors) who were on the premises at the same worksite as
the qualifying individual that they may have been exposed.
2) Must give notice to employees (and any employees of
subcontractors) who may have been exposed with information
about COVID-19 related benefits they might be entitled to under
federal, state and local law.
3) Must notify all employees of the disinfection and safety plan that
the employers plans to implement per CDC guidelines.

AB 685 – “Outbreak” Notice
If number of cases meets the definition of an “outbreak” (generally 3
cases) must notify local public health agency within 48 hours of:
• Names of employees
• Number of employees
• Occupation and worksite of employees
• Business address and NAICS code of the worksite
Must also notify local public health of any subsequent cases.

SB 1384 – Arbitration
• An employee who is unable to have their claim adjudicated by DLSE
because of an order to compel arbitration can request that the Labor
Commissioner represent them in the arbitration.
• A petition to compel arbitration of a claim pending under LC 98, 98.1
or 98.2 must be served on DLSE.
• If requested by the employee, the Labor Commissioner can represent
the employee in proceedings to determine the enforceability of the
arbitration agreement (whether in court or in the arbitration).

Reminder – State Minimum Wage Increase
Effective Date

Minimum Wage for Employers
With 25 or Less Employees

Minimum Wage for Employers
With 26 or More Employees

January 1, 2019

$11.00/hour

$12.00/hour

January 1, 2020

$12.00/hour

$13.00/hour

January 1, 2021

$13.00/hour

$14.00/hour

January 1, 2022

$14.00/hour

$15.00/hour

January 1, 2023

$15.00/hour

$15.00/hour

Reminder – Update to Agriculture Overtime Rules
• Back in 2016 the Governor approved AB 1066, Gonzalez, removing the exemption
for agricultural employees related to certain wage and hour laws, including a
schedule that would phase in overtime requirements from 2019 to 2022.
• In 2019, the California Industrial Welfare Commission released an updated Wage
Order No. 14-2001 with the goal of gradually increasing the threshold for
overtime pay.
• Applies to: Employers of more than 25 employees in an agricultural occupation.
• January 1, 2019: 1.5x pay after 9.5 hours/day or 55 hours/week
• January 1, 2020: 1.5x pay after 9 hours/day or 50 hours/week
• January 1, 2021: 1.5x pay after 8.5 hours/week or 45 hours/week
• January 1, 2022: 1.5 pay after 8 hours/week or 40 hours/week

Cal/OSHA’s Emergency Regulation for Wildfire Smoke
• Cal. Code Regs. Tit. 8, Section 5141.1 requires employers provide
employees with certain protections from wildfire smoke.

• Adopted as emergency regulation in July 2019.
• Has been extended twice by the Occupational Safety and Standards Board.
• If Cal/OSHA does not refile this emergency regulation by January 19, 2021, then it
will expire on January 20, 2021.

• Requirements imposed when the AQI for PM2.5 is 151 or greater.

• If AQI is 151+, the employer must provide enclosed buildings, structures, or vehicles
where the air is filtered.
• If these controls are not possible, then employer must implement administrative
controls, such as changing work schedules, reducing intensity of work, or providing
additional rest breaks

• Employers covered by these regulations must check the PM2.5 level for
worksites before each shift, and periodically after.

Cal/OSHA’s Emergency Regulation for Wildfire Smoke,
Cont.
• When the AQI for PM2.5 is between 151 to 500, the employer
provide respirators to all employees for voluntary use.

• Respirators should be NIOSH-approved devices (i.e., N95 filtering facepiece
respirators)

• When the AQI for PM2.5 exceeds 500, respirator use is required.
• Subsection (d) requires employers establish and implement a system
for communicating wildfire smoke hazards to all affected employees.
• Employers must train employees using the information contained in
Appendix B of § 5141.1.

Cal/OSHA’s Emergency Regulation for Wildfire Smoke,
Cont.
• Employers with workplaces and operations in any of the following
conditions are exempt from complying with § 5141.1:

• Enclosed buildings/structures in which the air is filtered and all windows,
doors and be kept closed to minimize smoke exposure;
• Enclosed vehicles in which the air is filtered;
• The employer can demonstrate that the concentration of PM2.5 in the air
does not exceed a current AQI of 151
• Employees exposed to a current AQI of 151+ is for only one hour or less
during a shift

SB 973 (Jackson) – Pay Data Reporting
• Intent is to apply the Obama pay data
reporting program that was halted by
Trump administration
• Employers with 100 or more
employees (and who must file an EEO1) must provide pay data to the State
• Pay data reports will be due on March
31, starting in 2021, for the prior
calendar year
• Reports must include race, ethnicity,
and sex
• Amends California Equal Pay Act to
allow DFEH to enforce, instead of just
the Labor Commissioner

SB 973 (Jackson) – Pay Data Reporting
• Reports must include:
•
•
•
•
•
•
•
•

Race, ethnicity, and sex
Job category (10 categories provided)
Number of employees whose earnings fall within the pay bands used by BLS
Number of hours worked
Report for each establishment and a consolidated report (like EEO-1)
NAICS code
Any clarifying remarks (voluntary)
Allowed to use the EEO-1 as basis for the report

SB 973 (Jackson) – Pay Data Reporting
• The information is private until the DLSE or DFEH use it to file an
enforcement action
• Previously only DLSE could enforce the CA Equal Pay Act

• Reports will be maintained for 10 years
• This will be a lot of work, so plan now!

We encourage you to subscribe to Fisher Phillips’ alert system to
gather the most up-to-date information. Visit www.fisherphillips.com
and scroll to bottom, click on Subscribe
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