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Introduction 

The arguments that can be successfully raised on appeal largely, if not entirely, depend 

on what was argued and preserved on the record in the trial court.  Preservation of potential 

appellate issues is an integral part of any trial and post-trial motion practice.  Because a failure to 

preserve an argument can bar a litigant from successfully obtaining recourse through the 

appellate process, trial counsel would be wise to strive to preserve all potential issues for 

appellate review.  As trial lawyers intuitively know, preservation at trial is most commonly 

accomplished by making a specific and timely objection followed by a ruling from the trial court.  

But, it is not always that simple.  Legal scholars on the subject of preservation have astutely 

characterized the doctrine as both “nuanced and contentious.”
1
   

CPLR 5501 governs the scope of appellate review and outlines what types of 

controversies can be heard by the Appellate Division, Appellate Term, and the Court of Appeals. 

CPLR 5501, titled “Scope of Review” states in pertinent part that:  

[…] An appeal from a final judgment brings up for review:  

1. any non-final judgment or order which necessarily affects the 

final judgment […];  

2. any order denying a new trial or hearing which has not 

previously been reviewed by the court to which the appeal is 

taken; 

3. any ruling to which the appellant objected or had no 

opportunity to object or which was a refusal or failure to act as 

requested by the appellant, and any charge to the jury, or 

failure or refusal to charge as requested by the appellant, to 

which he objected; 

                                                 
1
 Richard J. Montes & David A. Beatty, The Preservation Rule in the New York Court of Appeals: How Recent 

Decisions and Characterizations of the Rule Inform Advocacy, 78 Alb. L. Rev. 119, 120 (2015). 
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4. any remark made by the judge to which the appellant objected; 

and  

5. a verdict after a trial by jury as of right, when the final 

judgment was entered in a different amount pursuant to the 

respondent’s stipulation on a motion to set aside the verdict as 

excessive or inadequate; the appellate court may increase such 

judgment to a sum not exceeding the verdict or reduce it to a 

sum not less than the verdict (CPLR 5501[a]).  

The Court of Appeals in Wilson v Galacia Cont. & Restoration Corp. (10 NY3d 827, 829 

[2008]) emphasized that “the requirement of preservation is not simply a meaningless technical 

barrier to review.”  The court cautioned that: “[t]he objectives of honesty and integrity are not 

furthered when the Court goes outside applicable law to itself raise arguments not preserved in 

the trial court” (id. at 830).  

The policy behind the preservation rule has been further elucidated by the Court of 

Appeals as follows:  

[I]n making and shaping the common law—having in mind the 

doctrine of stare decisis and the value of stability in the law—this 

Court best serves the litigants and the law by limiting its review to 

issues that have first been presented to and carefully considered by 

the trial and intermediate appellate courts (Bingham v New York 

City Transit Authority, 99 NY2d 355 [2003]).    

This policy considers that if a new argument was presented in the trial court, then the 

parties would have had an opportunity to make a factual showing or legal argument that might 

have undermined the adversary’s position that is being raised for the first time on appeal.  

Pragmatically, if a party objects to a court’s ruling in real time instead of raising it for the first 

time on appeal, the party has given the trial court an opportunity to correct or explain its 

decision.
2
  

Like most legal rules, there are many exceptions to the preservation rule which are 

nuanced and, in certain instances, subject to change (see Evans v New York City Tr. Autho., 179 

AD3d 105 [2d Dept 2019][departing from its prior precedent and precedent from other Appellate 

Division Departments to hold that an appellant need not preserve a weight of the evidence 

argument for appellate review]).  The Court of Appeals has confirmed that the Appellate 

Division may indeed “reach and decide issues which are not properly preserved” (Matter of 

Barbara C., 64 NY2d 866 [1985]).  For example, when a trial court’s error is “so fundamental as 

to preclude consideration of the central issue upon which the claim of liability is founded, the 

court may, in the interests of justice, proceed to review the issue even in the absence of an 
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objection or request” (Pivar v Graduate School of Figurative Art of N.Y. Academy of Art, 290 

AD2d 212 [1st Dept 2002]).  There has also been at least one peculiar and counterintuitive 

instance where a party’s failure to preserve an issue later inures to his benefit (see Hecker v 

State, 92 AD3d 1261 [4th Dept 2012] aff’d 20 NY3d 1087, 1087 [2013][holding that the Court 

of Appeals has “no power to review either the Appellate Division’s exercise of discretion to 

reach an unpreserved issue, or the issue itself”]).
3
  

The case law carves out a clear distinction between preservation for Appellate Division 

review, as compared to the Court of Appeals’ review of unpreserved issues of law.  It is well-

established that the Appellate Division may, in its discretion, consider unpreserved issues 

(Merrill v Albany Med. Ctr. Hosp., 71 NY2d 990 [1988][“While the appellate division has 

jurisdiction to address unpreserved issues in the interest of justice, the Court of Appeals may not 

address such issues in the absence of objection in the trial court”]).  In contrast, the Court of 

Appeals has no equivalent interest of justice jurisdiction as the scope of its review is limited to 

“questions of law only” (CPLR 5501[b]).  Therefore, while a failure to preserve an argument in 

the trial court may not necessarily be fatal to the arguments considered by the Appellate 

Division, that failure could, preclude review by the Court of Appeals (see Hecker, 92 AD3d 

1261; see also Bennett v St John’s Home, 26 NY3d 1033, 1033 [2015][“the Court of Appeals 

lacks power to review either the Appellate Division’s exercise of its discretion to reach the 

[unpreserved] issue, or the issue itself”]).  

The foregoing materials serve as an overview of common issues pertaining to the 

preservation of arguments for appellate review during trial and post-trial motion practice.  

 

The Trial Transcript 

Preservation of error at trial requires that arguments and objections appear in the trial 

transcript, that is later made part of the record on appeal, in order to be considered on appeal 

(Venancio v Clifton Wholesale Florist, Inc., 1 AD3d 505 [2d Dept 2003]; see also Personnel Sys. 

Intl v Clifford R. Gray, Inc., 146 AD2d 831 [3d Dept 1989][“when an appellant fails to  submit a 

transcript of a trial or hearing at which issues of fact were addressed, dismissal of the appeal is 

required since judicial review is not then possible”]).  

 If there is an issue that a party wants to raise on appeal, but the issue went unrecorded, 

the CPLR provides a mechanism for memorialization of what transpired through CPLR 5525(d).  

CPLR 5525(d) governing statements in lieu of stenographic transcript provides:  

                                                 
3
 For a further discussion of this unique case and potential legislative solutions, see Brian J. Shoot, The Legislature’s 

Power To Correct The Anomaly of Benefitting From A Failure To Preserve An Argument For Appellate Review, 80 

Alb. L. Rev. 1323 (2017).  
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Where no stenographic record of the proceedings is made, the 

appellant, within ten days after taking his appeal, shall prepare and 

serve upon the respondent a statement of the proceedings from the 

best available sources, including his recollection, for use instead of 

a transcript. The respondent may serve upon the appellant 

objections or proposed amendments to the statement within ten 

days after such service. The statement, with objections or proposed 

amendments, shall be submitted for settlement to the judge or 

referee before whom the proceedings were had.  

 

This route is disfavored for obvious reasons.  The party is bound by the trial judge’s 

recollection of events and, naturally, even the best memories fade with time.  A trial judge’s 

recollection may be supplemented or aided by affidavits offered by the parties after notice of 

settlement is given, but the judge’s recollection ultimately controls (Brandenburg v Brandenburg, 

188 AD2d 368 [1st Dept 1992]).  Indeed, a court may decline to settle a statement pursuant to 

CPLR 5525(d) if the Judge’s recollection of events differs from the proposed statement, or if 

such time has transpired such that it would be untenable for the court to recollect the arguments 

that were raised so long ago (see Mars Productions Corp v U.S. Media Corp., 1993 WL 

13714816 [Sup Ct NY 1993][declining to settle a proposed statement pursuant to CPLR 5525[d] 

noting that the passage of time made it a “virtual impossibility of fairly and accurately setting 

forth at this time the substance of any statements that were made at oral argument”]).   

The more practical approach to ensure that the record on appeal includes all necessary 

legal issues is to take steps to preserve arguments raised at trial by ensuring that they are 

recorded in the trial transcript.  In People v Morgan (224 AD2d 720 [2d Dept 1996]), the Second 

Department declined to determine whether his attorney’s absence from a sidebar discussion 

between the court and a prospective juror was reversible error because there was no transcript of 

the conversation or any reconstruction of it on the record.  The record was deemed “insufficient 

to afford meaningful appellate review of [the] issue” (id. at 720).   

In addition to preservation of legal argument, it is also necessary to make sure that the 

record reflects factual matters that appellate counsel may need to refer to on appeal.  Counsel 

should ensure that the trial transcript is clear and that all visual presentations or unspoken actions 

in the court room are accurately stated and recorded.  All exhibits should be properly marked and 

identified, so that they will be accurately reflected in the transcript.  Objections and rulings 

should be made on the record and any ambiguous rulings should be clarified.  Trial counsel 

should also review the trial transcript to confirm that it does not contain any errors.  

More information concerning the settlement of transcripts and the content of a record on 

appeal can be found in the Practice Rules of the Appellate Division and CPLR 5526 et seq.  It is 

imperative that a practitioner consult the joint Practice Rules of the Appellate Division as well as 
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the local rules of the particular court for any additional or alternative instruction concerning the 

record on appeal.  

Motions In Limine 

Motions in limine can be a helpful tool to prevent the admission of prejudicial evidence 

in advance of trial and to safeguard against potential adverse evidentiary rulings that are made 

during the heat of a trial.  Even if a ruling is secured and stated on the record in connection with 

a motion in limine, best practice would be to make a contemporaneous objection when the issue 

arises during the trial.  

The general rule is that an order, made in advance of trial, which merely determines the 

admissibility of evidence is an advisory ruling from which no appeal will lie (Chateau Rive 

Corp. v Enclave Development Associates, 283 AD2d 537, 537 [2d Dept 2001][an evidentiary 

ruling, even when made in advance of trial on motion papers, “constitutes, at best, an advisory 

opinion which is neither appealable as of right nor by permission”]). 

An exception to this rule is where a motion in limine is the “functional equivalent of a 

motion for partial summary judgment” which affects a substantial right (Rondout Elec. v Dover 

Union Free School Dist, 304 AD2d 808, 810 [2d Dept 2003]).
4
  In such a case, the order 

deciding the motion is reviewable (id.).  In Rondout Elec. Second Department emphasized the 

following rule:  

The dissent points out that a motion in limine is an inappropriate 

substitute for a motion for summary judgment; we do not dispute 

that.  The point is, however, that when a party misuses a motion in 

limine as the procedural equivalent of a motion for partial 

summary judgment, and the court decides that motion, resulting in 

an order that limits the issues to be tried, that order is appealable. 

An order deciding such a motion clearly involves the merits of the 

controversy (see CPLR 5071[a][2][iv]) and affects a substantial 

right (CPLR 5701 [a][2][v]) and thus is appealable […].  

(id. at 811).  

In Dishiavi v Calli (125 AD3d 1435 [4th Dept 2015]), a central issue in the case was 

whether the doctrine of continuous representation tolled the statute of limitations for the 

plaintiff’s legal malpractice claims.  The trial court granted the defendants’ motion to preclude 

the plaintiff from introducing evidence that any of the defendants represented plaintiff with 

                                                 
4
 This is not to say that a motion in limine should be used as a belated attempt to move for summary judgment or to 

rehash arguments that were raised in a summary judgment motion absent a showing of good cause; it should not and 

would be objectionable on that basis (see Farias-Alvarez v Interim Healthcare of Greater New York, 166 AD3d 945, 

947 [2d Dept 2018][“[A] motion in limine is an inappropriate substitute for a motion for summary judgment”]).  
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respect to any other issue other than in the context of a medical malpractice action against a 

physician (id.).  The effect of this order was to limit the plaintiffs to introduce evidence that one 

of the defendants told the plaintiff that his medical malpractice action was not viable (id. at 

1436).  The Fourth Department recognized that there is a distinction between an order that limits 

the admissibility of evidence (which is not appealable) and one that limits the legal theories of 

the parties or the scope of issues at trial (which is appealable) (id.).  Because the order at issue in 

Dishiavi precluded the introduction of the vast majority of evidence on the issue of whether the 

defendants continued to represent plaintiffs so to toll the statute of limitations, it limited the 

scope of issues at trial, and was therefore appealable (id.).  

Thus, unless the ruling is one that limits the legal theories of liability to be tried or the 

scope of the issues at trial such that it could be characterized as an order for partial summary 

judgment, the appeal must wait until after the trial.  In other words, appellate review of a court’s 

ruling on a motion in limine or other evidentiary matter at trial “must be deferred until after trial” 

when the effect of the ruling, if any, “can be assessed in the context of the record as a whole” 

(Brennan v Mabey’s Moving & Stor, 226 AD2d 938 [3d Dept 1996]).  

The position taken with respect to a motion in limine made by another party to the 

litigation should be well considered. In Abe v New York University (180 AD3d 420 [1st Dept 

2020]), the First Department held that the plaintiff-appellant failed to preserve a claim that the 

trial court erred by limiting references to an Equal Employment Opportunity Commission 

complaint when his counsel joined in the request for that in limine ruling.  This case also 

highlights the “invited error” principle where a party who asks the trial court for a particular 

ruling cannot later complain about it as a matter of fairness.  

The denial of a motion in limine, by itself, may not be sufficient to preserve the error for 

appeal.  The appellate courts have not clearly ruled on the question of whether the denial of a 

motion in limine is sufficient to preserve error in the absence of a contemporaneous objection.  

Additional caution should be taken when the trial court reserves decision on a motion in limine.  

In State v Wilkes (77 AD3d 1451 [4th Dept 2010]), the defendant moved in limine to preclude 

the State’s psychologists from relying on unreliable hearsay testimony in forming their opinions.  

The court declined to rule on the motion in advance of trial (id. at 1452).  At trial, the defendant 

objected only once, in response to the reliance by one psychologist upon parole documents 

referencing an arrest for a rape conviction (id.).  The defendant did not object at any other time 

or contend that any other specific record or document was unreliable hearsay (id.).  The Fourth 

Department held that “[c]onsequently, respondent preserved for our review his contention that 

only one of the psychologists improperly relied upon hearsay documents” (id.).  The other 

arguments were unpreserved.  

Thus, counsel should object to improper or prejudicial evidence at trial where there is a 

deferred ruling or even if an unsuccessful motion in limine to exclude the evidence or testimony 

at issue has already been made.  If a motion in limine has been granted in a party’s favor, counsel 
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for that party should be diligent about policing that ruling so that it cannot be argued that he or 

she waived the original objection.  

Objections 

The Appellate Division will be precluded from addressing certain matters where a timely 

objection was not made (Horton v Smith, 51 NY2d 798, 799 [1980][“when a timely objection is 

not made, the testimony offered is presumed to have been unobjectionable and any alleged error 

considered waived”]).  

CPLR 4017, titled objections, provides:  

Formal exceptions to rulings of the court are unnecessary. At the 

time a ruling or order of the court is requested or made a party 

shall make known the action which he requests the court to take or, 

if he has not already indicated it, his objection to the action of the 

court. Failure to so make known objections, as prescribed in this 

section or in section 4110-b, may restrict review upon appeal in 

accordance with paragraphs three and four of subdivision (a) of 

section 5501.  

 CPLR 5501 (a)(3) provides that the scope of appellate review includes “any ruling to 

which the appellant objected or had no opportunity to object or which was a refusal or a failure 

to act as requested by the appellant, and any charge to the jury, or failure or refusal to charge as 

requested by the appellant, to which he objected” (CPLR 5501[a][3][emphasis added]).  CPLR 

5501(a)(4) also permits appellate review of remarks made by the trial judge to which the 

appellant objected.  

 

Objections Must Be Timely  

 As a general rule, the failure to timely object results in a waiver of the objection (People 

v Riback, 13 NY3d 416 [2009][argument not preserved for review when defense counsel failed 

to object to potentially prejudicial testimony]).  An objection should be made as soon as the 

opposing party either asks a question that calls for improper testimony or introduces an improper 

exhibit (People v Maschi, 49 NY2d 784 [1980][an objection to the 20th question in a series of 

questions on the same matter was untimely]).  In cases involving multiple parties, the objection 

of one party does not preserve the argument for another party who fails to join in the objection 

(see People v Picard, 32 AD3d 317 [1st Dept 2006] lv denied 7NY3d 869 [2006]). 

 There are few exceptions to this rule.  The Appellate Division may exercise its discretion 

to determine if relief is appropriate in the “interest of justice” even where a timely objection was 

not made if the admission of the evidence was a fundamental error (see Casiero v Stamer, 308 
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AD2d 499, 500 [2d Dept 2003][invoking “interest of justice” basis for review where evidentiary 

error was “fundamental” and “related to a central issue in the case”]; Schembre v Atomic Spring 

and Alignment Co., Inc., 281 AD2d 531 [2d Dept 2001][“fundamental error” warranted “interest 

of justice” review].  

A continuing objection to the testimony of a particular witness and other “improper evidence 

of the same sort” may preserve the issue for appellate review so long as it covers the whole of 

the improper evidence (Kulak v Nationwide Ins. Co., 40 NY2d 140, 145 [1976]).  

 

Objections Must Be Specific 

General objections to a party’s testimony at trial that do not alert the court to the 

particular issue raised on appeal are insufficient to preserve the issue for appellate review 

(Rickard v Port Authority of New York and New Jersey, 5 AD3d 232 [1st Dept 2004]; Harvey v 

Mazal American Partners, 79 NY2d 218 [1992]).  A general objection to the admissibility of 

evidence, an improper jury charge, or to the inconsistency of the verdict usually will not suffice 

(Robillard v Robbins, 78 NY2d 1105 [1991]; Bichler v Eli Lily & Co., 55 NY2d 571 [1982]).  

To be clear, stating the word “objection” without elaboration is not enough (see People v 

Britt, --- NE----, 2019 NY Slip Op 09060, 2019 WL 6898629[2019]; People v Tevaha, 84 NY2d 

879 [1994]). An objection must state the basis and the basis must ultimately be the one raised for 

argument on appeal (Donaldson v County of Erie, 209 AD2d 947 [4th Dept 1994]; People v 

Gray, 86 NY2d 10 [1995]).  

Additionally, the word “objection” may not be strictly required so long as a party makes 

his position known to the court in an unambiguous manner (Gallegos v Elite Model Mgt., Corp., 

28 AD3d 50, 59 [2005][“[w]hile defense counsel’s objection could have been more forceful, the 

fact remains that he did raise the objection and  he never expressly consented …”]).  The 

“objection must be clear enough to apprise the court of the nature of the objection” (id.). In short, 

where counsel makes the objection known, the court has heard from both sides, and it then issues 

a ruling, the issue is preserved for appellate review (id.).  

 

There Must Be An Unambiguous Ruling  

Where the record does not contain a clear and unambiguous ruling on an objection, the 

issue may be unpreserved for appellate review (Hamilton v Raftopoulos, 176 AD2d 916 [2d 

Dept 1991] lv den 79 NY2d 753 [1992]).  When the court defers a ruling, appellate review may 

be unpreserved if the court did not rule on the objection and counsel did not renew the objection 

or seek a limiting instruction at the time the offending evidence was introduced (People v 

Delbrey, 179 AD3d 1292 [3d Dept 2020]).  
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Consider Requesting Alternative Relief  

 Once the court has ruled on an objection, counsel has a few choices.  If the trial court 

excludes evidence or testimony which counsel wishes to admit, an offer of proof on the record 

permits the appellate court to review the error (Venancio v Clifton Wholesale Florist, 1 AD3d 

505 [2d Dept 2003][the argument that preclusion of an expert was erroneous was unpreserved for 

appellate review when the parties’ arguments took place off the record]).   

Counsel may also consider asking for a mistrial (if proper) and seek a limiting or curative 

instruction as a fall back.  If a curative instruction is insufficient, counsel should so state on the 

record.  In People v Santiago (52 NY2d 865 [1981]), the Court of Appeals ruled that “if 

defendant was of the view that the curative instructions which were given were insufficient, he 

should have immediately made an application seeking further or more complete instructions” (id. 

at 865).  “In the absence of such an application, he may not assert the inadequacy of such 

instructions as error on appeal” (id.).   

 

Pre-Verdict Motions 

Motions for Mistrial or Continuance under CPLR 4002 

Generally, the failure to timely move for mistrial prior to a verdict results in a waiver of 

the potential remedy and precludes a party from arguing on appeal that a  mistrial should have 

been declared (Sweet v Rios, 113 AD3d 750, 751 [2d Dept 2014]).  CPLR 4402 governs motions 

for continuance or new trial during trial and states:  

At any time during the trial, the court, on motion of any party, may 

order a continuance or a new trial in the interest of justice on such 

terms as may be just.  

If something prejudicial occurs during the trial, but the court declines to grant the relief 

requested, counsel should consider seeking an alternative remedy in order to avoid a potential 

waiver of an argument predicated on prejudice.  For example, in the event that counsel is served 

with a belated expert disclosure or the identification of a new witness, or any other “surprise” 

evidence comes to light during a trial, a party should consider seeking a continuance as 

alternative relief (Notrica v North Hills Holding Co., 43 AD3d 1119 [2d Dept 2007]).  

Otherwise, an appellate court may determine that the aggrieved party has no grounds to complain 

of unfair surprise or prejudice due to the failure to ask for a continuance for time to prepare or 

conduct limited discovery when warranted (Krute v Mosca, 234 AD2d 622 [3d Dept 1996][no 

error in admission of photographs when plaintiff did not request a continuance to examine 

them]).  
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In Simpson v Bellew (161 AD2d 693 [2d Dept 1990]), the plaintiff objected to the trial 

court’s ruling that permitted the testimony of an expert first disclosed after the trial was 

underway.  However, the plaintiff never asked for a continuance as an alternative remedy (id.).  

The court noted:  

Although the plaintiff’s counsel objected to the trial court’s ruling, 

he never moved for a continuance to better prepare for cross-

examination or to obtain his own expert witness. Indeed, at the 

conclusion of the decedent’s expert’s direct testimony, the 

plaintiff’s counsel immediately launched a most vigorous cross-

examination of the defendants’ expert witness.  

(id. at 697). After the jury came in with an adverse verdict, the plaintiff moved to set aside the 

verdict on the basis that the introduction of the expert testimony was error (id.). The trial court 

granted the motion to set aside the verdict and directed a new trial but the Second Department 

reversed and reinstated the verdict (id.).  The lesson from the aforementioned cases is that a party 

should consider requesting a lesser sanction or remedy in order to preserve a prejudice argument 

for appeal.  

 

Motions For Judgment During Trial   

 CPLR 4401 governs motions for judgment during trial and states:  

Any party may move for judgment with respect to a cause of action 

or issue upon the ground that the moving party is entitled to 

judgment as a matter of law, after the close of the evidence 

presented by an opposing party with respect to such cause of action 

or issue, or at any time on the basis of admissions. Grounds for the 

motion shall be specified.  The motion does not waive the right to 

trial by jury or to present further evidence even where it is made by 

all parties.  

 From an appellate preservation standpoint, a CPLR 4401 motion should be made almost 

automatically.  A failure to make the motion at the close of your adversary’s case may be 

construed as an admission that an issue of fact exists such that the party cannot later argue in a 

post-trial motion or on appeal that he or she is entitled to judgment as a matter of law (Hurley v 

Cavitolo, 239 AD2d 559 [2d Dept 1997]).  

 Illustrative of this point  is Williams v New York City Transit Authority (121 AD3d 780 

[2d Dept 2014]), where the defendant was precluded from arguing that it was entitled to 

judgment as a matter of law because it failed to move pursuant to CPLR 4401 for judgment as a 
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matter of law at the close of the evidence.  The Second Department found that by failing to move 

pursuant to CPLR 4401, the defendant “implicitly conceded that the issue of negligence was for 

the trier of fact” (id. at 780).  

 

Jury Instructions 

Jury instructions are one of the most important aspects of a jury trial. Counsel must 

advocate for instructions that accurately state the law in a manner as favorable as possible to the 

client, and that are defensible on appeal.  This is no easy feat.  

 

 CPLR 4110-b governs objections to jury instructions and precludes review unless an 

objection was duly made to the charge.  That provision states:  

No party may assign as error the giving or failure to give an 

instruction unless he objects thereto before the jury retires to 

consider its verdict stating the  matter to which he objects and the 

grounds of his objection. Opportunity shall be given to make the 

objection out of the hearing of the jury (CPLR 4100-b). 

Pursuant to CPLR 4017, the “[f]ailure to make known objections, as prescribed in this 

section or in section 4110-b, may restrict review upon appeal” (CPLR 4017; see Fitzpatrick & 

Weller, Inc. v Miller, 21 AD3d 1374 [4th Dept 2005][holding that the failure to specifically 

object to a jury instruction constituted a failure to preserve that contention for appellate review]).  

However, this is not an absolute rule.  Pursuant to CPLR 4404(a), the Appellate Division has the 

discretion to order a new trial upon an unpreserved error in a jury charge when that error is 

“fundamental, i.e., ‘so significant that the jury was prevented from fairly considering the issues 

at trial’” (Curanovic v New York Cent. Mut. Fire Ins. Co., 22 AD3d 975 [3d Dept 2005]; see 

also Vallone v Saratoga Hosp., 141 AD3d 886, 890 [3d Dept 2016]; Tompkins v R.B.D. Land 

Exchange, Inc., 89 AD2d 698 [3d Dept 1982]).  

When is an error fundamental?  In Vallone, the plaintiff made a general objection to the 

comparative negligence instruction on the ground that there was no evidentiary basis for the 

charge (Vallone supra 141 AD3d at 890).  But, the plaintiff neither requested that the jury be 

charged to exclude comparative negligence from its consideration of the malpractice claims, nor 

objected to the proposed special verdict sheet.  Thus, the plaintiff failed to preserve that 

challenge to the instruction.  However, the Third Department found that the error was 

fundamental because the instruction as given prevented the jury from fairly considering the 

central issue of damages (id.).  Furthermore, the errors were determined to have been 

compounded by the failure to instruct the jury to first determine the total amount of damages 

sustained, undiminished by any percentage of fault (id.).  The Third Department emphasized that 

such an instruction, embodied in Pattern Jury Instruction 2:36, is “essential” to avoid juror 
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confusion and the risk of a double reduction of the plaintiff’s recovery (id.).  Under those facts, 

the combined errors were determined to be fundamental such that the plaintiff’s failure to 

specifically object to them did not bar the Appellate Division’s consideration and determination 

of the issues in ordering a new trial on damages.  

In Krigsfeld v Feldman (115 AD3d 712, 713 [2d Dept 2014]), the Second Department 

determined that the trial court “committed several [fundamental] errors” in connection with its 

jury instructions in a breach of contract action. Specifically, the court: (1) failed to instruct the 

jury of an essential element of the claim (performance under the contract); (2) mischaracterized 

the nature of the action by charging the jury on a theory of liability that was not pleaded; and (3) 

conflated the two causes of action for breach of contract and unjust enrichment, causing 

confusion (id. at 712-713).  Although the defendant’s objection to only one aspect of the trial 

court’s jury charge was preserved for review, the other issues could be determined on appeal 

because “the errors were of such a fundamental nature that they warranted invocation of our 

interest of justice jurisdiction” (id. at 713).  

 

Verdict Sheet 

An error in the form of a verdict sheet requires a timely objection (CPLR 4111; see 

Goldberg v Union Hardware Co., 162 AD2d 658 [2d Dept 1990]).  A party who fails to object to 

a verdict sheet before the jury deliberates waives the objection (Brown v Stark, 205 AD2d 725 

[2d Dept 1994]).  Pursuant to CPLR 4111, “[i]f the court omits any issue of fact raised by the 

pleadings or evidence, each party waives his right to a trial by jury of the issue so omitted unless 

before the jury retires he demands its submission to the jury.” Proposed verdict sheets should be 

carefully considered and planned to avoid an invitation for an inconsistent verdict or juror 

confusion.   

General verdicts are often fraught with preservation issues.  If, for example, two different 

theories of liability are asserted against a defendant and the jury finds liability under a general 

verdict, it may be impossible to ascertain whether the jury determined liability under one or both 

of the theories.  Consequently, the defendant may not be permitted to argue on appeal that one of 

the theories was not supported by legally sufficient evidence (see Giunta v Delta International 

Machinery, 300 AD2d 350 [2d Dept 2002]).   

As noted in CPLR 4111, a challenge to a verdict sheet must be raised before the jury 

begins its deliberations.  The case of Kwa v Roberts (18 AD3d 444 [2d Dept 2005]), highlights a 

pitfall that may occur when a party neglects to sufficiently consider predicate questions on a 

verdict sheet and the failure to timely object to same.  In Kwa, the plaintiffs appealed from a jury 

verdict in favor of the medical malpractice defendants and sought a new trial on the basis that 

there was a defect in the verdict sheet.  The key issue in the case was whether the plaintiff 

sustained damage to his left arm in a car accident, or whether a delay in proper medical 
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management of his injury caused him to need an above-the-arm amputation.  The verdict sheet 

had two predicate questions: (1) was the plaintiff’s left arm salvageable at any time after the car 

accident; and (2) could the incomplete amputation have been diagnosed prior to the surgical 

exploration? (Affirmation of Plaintiff, Kwa v Roberts, 2003 WL 25898103 [Sup Ct Kings Cty, 

Sept 2003] [Index No.: 41548/99]).  On appeal, the plaintiffs took issue with the second question 

on the verdict sheet, which instructed the jurors to not go any further if they answered “no” to 

that question.  The plaintiff argued that the threshold question prevented the jury from 

considering subsequent questions as to departures and proximate causation.  The Second 

Department held that “by failing to object before the jury retired to deliberate, and then again 

failing to register an objection and/or request that the jury be sent out for further deliberations 

before they were discharged, the plaintiff waived the objection” (Kwa, 18 AD3d at 444).  

In contrast to Kwa, supra, the Third Department case of Prediletto v Syed (166 AD3d 

1456 [3d Dept 2018]) serves as an example of how to sufficiently preserve a record by objecting 

to the specific composition of the verdict sheet.  In Prediletto, the plaintiff sought a new trial on 

the basis that the trial court erred when it presented the jury with a single question on the verdict 

sheet as to whether the defendant departed from applicable standards of care in performing an 

anastomosis, while failing to include an additional question that separately addressed his testing 

of the anastomosis (id.). The plaintiff claimed that it was error to deny a request for the second 

interrogatory where there was sufficient evidence introduced at trial to support the theory as to 

testing (id. at 1460-1461).  The court first assessed whether the issue was properly preserved by a 

specific and timely objection and concluded that it was.  The plaintiff had timely submitted a 

proposed verdict sheet that included a separate question about testing.  While the record did not 

include a transcript of the charge conference, the record did contain plaintiff’s counsel’s 

exception to the court’s verdict sheet which eliminated the testing question.  The Third 

Department found “that this exchange, combined with plaintiff’s submission of a verdict sheet 

containing separate questions, was sufficient to preserve the issue of the adequacy of the verdict 

sheet for review” (id. at 1461).  

In medical malpractice cases, CPLR 4111(d) provides special requirements concerning 

itemized verdicts.  Although the parties can waive these requirements, such a waiver may 

preclude the ability to raise dispositive arguments on appeal where the reviewing court is left 

with “no clue as to which theory of liability the jury adopted” (Steidel v County of Nassau, 182 

AD2d 809 [2d Dept 1992]).  In matters where a general damages verdict is used, a defendant 

may be prevented from arguing on appeal that a particular element of the damages award was 

excessive (Zawacki v County of Nassau, 299 AD2d 542 [2d Dept 2002]).  In Zawacki, the 

verdict sheet was formulated in a way that there was no separate line delineating loss of parental 

guidance as separate from loss of income from decedent.  Because the defendant acquiesced to 

the use of the verdict sheet that was “incomplete and misleading,” the defendant could not seek a 

reduction of damages on the basis that the amounts awarded exceeded the plaintiff’s economist’s 

projections of loss of earnings (id. at 543).   
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Summations 

The deprivation of a fair trial due to improper remarks by opposing counsel during 

summation is, regrettably, a common argument.  Generally, an error in summation is waived on 

appeal by the failure to make timely objection and not moving for a mistrial prior to the return of 

the verdict (Celentano v Manheim Services Corp., 258 AD2d 493 [2d Dept 1999]; Brennan v 

City of New York, 108 AD2d 834, 837 [2d Dept 1985]). 

If an adversary makes frequent inappropriate remarks during summation, trial counsel 

may be faced with an unfortunate dilemma which requires a strategic decision.  He or she must 

object to preserve the issue for appellate review, but frequent objections may irritate the jurors or 

draw more attention to the prejudicial remarks.  The Second Department in Kleiber v Fichtel 

(172 AD3d 1048 [2d Dept 2019]), empathized with this plight and offered the following advice:  

We recognize that common courtesy requires that an attorney 

allow opposing counsel the opportunity to argue his or her case to 

the jury without undue or repetitive interruptions.  Nevertheless, 

where counsel, in summing up, exceeds the bounds of legal 

propriety, it is the duty of the opposing counsel to make a specific 

objection and for the court to rule on the objection, to direct the 

jury to disregard any improper remarks, and to admonish counsel 

from repetition of improper remarks (see Binder v Miller, 39 

AD3d 387 [2007]).  Where objection is not, or cannot 

appropriately be, interposed during summation, counsel should, 

upon the conclusion of the summation, make appropriate 

objections, seek curative instructions, or request a mistrial (see 

Wilson v City of New York, 65 AD3d 906, 908 [2009]; Lucian v 

Schwartz, 55 AD3d 687, 689 [2008]; Binder v Miller, 39 AD3d 

387 [2007]; Lind v City of New York, 270 AD2d 315, 317 

[2000]). Where no objection is interposed, a new trial may be 

directed only where the remarks are so prejudicial as to have 

caused a gross injustice, and where the comments are so pervasive, 

prejudicial, or inflammatory as to deprive a party of a fair trial. 

 

(id. at 1051-1052).  

 

Of course, improper remarks during summations will not always rise to the level of 

requiring a mistrial.  Farias-Alvarez v Interim Healthcare of Greater New York, (166 AD3d 945 

[2d Dept 2018]) is illustrative on this point.  The Court in Farias-Alvarez noted that “[t]he 

plaintiff’s contention that improper remarks by defense counsel deprived her of a fair trial is 

largely unpreserved for appellate review (id. at 948).  Nevertheless, the court held that “[t]o the 

extent the plaintiff’s contention is preserved, viewing defense counsel’s conduct in the context of 
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the entire trial, we conclude that it was not pervasive or prejudicial, or so inflammatory as to 

deprive the plaintiff of a fair trial.” (id. at 948;  see also Abe v New York Univ., 180  AD3d 420, 

421 [1st Dept 2020][“Plaintiff’s contention that defendants’ trial counsel engaged in a pattern of 

rhetoric and misstatements that confused the jury is unpreserved, and we decline to review it in 

the interest of justice… were we to review it, we would find it unavailing”]).  

 

Jury Deliberations/ Mistrial Issues 

A request for a mistrial must be made during the course of the trial and before a verdict.  

The reason for this is simple: “[c]ounsel may not be permitted to speculate upon whether a 

verdict will be favorable, before asserting a claim for a mistrial” (Schein v Chest Service Co., 38 

AD2d 929 [1st Dept 1972]).  The holding of the Second Department in Sweet v Rios (113 AD3d 

750 [2d Dept 2014]) is illustrative:  

Although the trial court suggested it would declare a mistrial and 

grant a new trial if either party moved for one so that certain 

matters could be ‘cleaned up,’ the defendants declined to seek a 

mistrial prior to the verdict.  Accordingly, the defendants waived 

the potential remedy of a mistrial, and cannot argue on appeal that 

a mistrial should have been declared.  

(id. at 751 [emphasis added]; see also Kamen v City of New York, 169 AD2d 705, 706 [1st Dept 

1991][“However, a plaintiff’s failure to move for a mistrial on the grounds which she now claims 

constituted reversible error [statements by opposing counsel] amounted to a waiver of those 

objections”]).  

Jury Notes Indicating Confusion Or Inability To Agree 

 Sometimes during deliberations jurors will send a note that indicates clear confusion, an 

inability to agree, or another concern.  

Pursuant to CPLR 4113(b), “[w]here five-sixths of the jurors constituting a jury cannot 

agree after being kept together for as long as is deemed reasonable by the court, the court shall 

discharge the jury and direct a new trial before another jury” (CPLR 4113[b][emphasis added]). 

Pursuant to this provision, where the jury fails to reach a verdict, the court’s only course is to 

grant a mistrial and direct a new trial (State v Exxon Corp., 7 AD3d 926, 928 [3d Dept 2004]). 

What constitutes a “reasonable” time is largely left to the sound discretion of the trial judge 

(CPLR 4113).  In Johnson v Carro (24 AD3d 140 [1st Dept 2005]), the First Department found 

that the trial judge properly exercised his discretion in declaring a mistrial after eleven days of 

deliberation, an Allen charge, a second jury note that indicated it was unlikely to reach verdict 
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within a reasonable time, and where asking the jury to continue deliberations would have a 

coercive effect.  

 

The Second Department in People v Reed (230 AD2d 866 [2d Dept 1996]) outlined the 

factors to be considered by the trial court in determining the necessity of discharging an 

apparently deadlocked jury (id. at 867). These factors include: (1) the length and complexity of 

the trial; (2) the length of the deliberations; (3) the extent and nature of the communications 

between the court and the jury; and (4) the potential effects of requiring further deliberations (id. 

at 867).  Further, when a motion for a mistrial is denied, a party will not be able to raise an 

argument on appeal that the court should have questioned the jurors on the extent of the deadlock 

if it was not requested at the time of trial (People v Joyner, 176 AD3d 607 [1st Dept 2019]).  

 

 “Whether or not a jury was confused presents factual issues, rather than a solely legal 

issue which otherwise might avoid preservation requirements” (Martinez v Te, 75 AD3d 1 [1st 

Dept 2010]).  In Martinez, the First Department note that the jurors’ notes, read collectively and 

separately, did not manifest jury confusion which would have resulted in a defective verdict (id.). 

The court also noted that the absence of any objection or request for clarification with regard to a 

court’s response to a jury note will render an argument on appeal unpreserved as to that 

issue(id.).  

 

High- Low Agreements:  

 The execution of a high-low agreement, should involve a consideration of what may be 

waived or preserved.  Such an agreement can be valid, even where there is an error on the jury 

instruction sheet (Crosby v Montefiore Medical Center, 128 AD3d 523, 523[1st Dept 2015]). 

Moreover, a trial court can consider a post-trial motion where the high-low agreement in 

question did not specifically prohibit the making of post-verdict motions (Doubrovinskaya v 

Demitzer, 77 AD3d 609 [2d Dept 2010]). Further, the existence of a high-low agreement does 

not waive the issue of comparative negligence unless so stated (Batista v Elite Ambulette 

Services, 28 AD2d 196 [1st Dept 2001]).  

A high-low agreement is a condition settlement that is typically triggered only when there 

is a proper verdict (Flores v 731 S. Blvd. LLC, 154 AD3d 518, 519 [1st Dept 2017]).  In Flores, 

the parties entered into a written high-low agreement in the amounts of $200,000 to $1 million 

and agreed to waive post-trial motions and stated that “[i]n the event of a defense verdict or 

assessment of liability of up to 80% against the plaintiff, plaintiff shall receive [the] low of 

$200,000. Otherwise, % liability assessed against each party shall be used to determine [the] 

amount of exposure/recovery with maximum cap of $1,000,000” (id. at 518).  Following the 

verdict, the Supreme Court sua sponte vacated the jury’s verdict on the ground that it was 

inconsistent, where the jury’s award of only future medical expenses had no legal basis given 

that it awarded no damages for past pain and suffering and medical expenses, or future pain and 
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suffering (id.).  In Flores, the First Department held that the Supreme Court properly vacated the 

jury award on the basis of inconsistency and therefore the high-low agreement was not triggered 

(id.).   

 

An inconsistent verdict could jeopardize a high-low agreement.  In order to grant 

rescission of a high-low settlement agreement, the inconsistency of the verdict must be “so 

substantial and fundamental as to strongly tend to defeat the object of the parties in making the 

contract” (see Crosby v Montefiore Med. Ctr., 128 AD3d 523, 524 [1st Dept 2015]; Bisk v 

Cooper Square Realty, Inc., 115 AD3d 419, 419 [1st Dept 2014]).   

 

“Parties entering into high-low agreements are free to craft the terms of their agreements 

on the record in any manner that is mutually acceptable to them, including exempting from or 

limiting the applicability of the provisions of CPLR 5003–a [the rules on prompt payment 

following settlement] should the parties so choose.” (Cunha v Shapiro (42 AD3d 95, 104 [2d 

Dept 2007]; see also Vargas v Marquis, 65 AD3d 1332, 1333 [2d Dept 2009]).  A high-low 

agreement can, and should, also consider if the settlement will be triggered in the event of a 

deadlock or mistrial.  

 

In Cunha v Shapiro (42 AD3d 95 [2d Dept 2007]), the court found that a high-low 

agreement is a “settlement” for purposes of the CPLR, unless the provisions of the statute are 

expressly exempted.  In Cunha, the parties entered into a high-low agreement on the record 

which agreed that, regardless of the verdict, plaintiff would receive damages not less than 

$75,000 and no more than $325,000.  The court specifically stated that “there will be no appeals 

or post-trial motions” and the case will be settled based upon the jury verdict.  After a 

disagreement between the parties concerning the execution of a general release, the plaintiff filed 

judgment for $325,000 plus interest. The Second Department held that the parties’ agreement 

was a settlement and warranted the application of the general release provision of the CPLR 

wherein payment is not triggered until the provision of a general release.  

In Vargas v Marquis, (65 AD3d 1332 [2d Dept 2009]), the Second Department granted 

the defendant’s motion to vacate the judgment entered by the plaintiff after the parties stipulated 

to a high-low agreement amount and the plaintiff later sought pre-verdict interest, costs and 

disbursements. The pre-verdict interest, costs and disbursements were not recoverable because 

the high-low agreement was straight forward in its terms and did not provide for anything in 

excess of the agreed-to amounts. 
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After The Verdict 

Inconsistent Verdict 

CPLR 4111(c) provides, in part, that a court “shall order a new trial” when a jury’s 

answers to interrogatories “are inconsistent with each other and one or more is inconsistent with 

the general verdict” (id.). An objection to the verdict on the grounds of inconsistency
5
 must be 

raised before the jury is disbanded (Knox v Piccorelli, 83 AD3d 581 [1st Dept 2011][plaintiff 

failed to preserve his claim that verdict was inconsistent]; Brown v New York City Transit 

Authority, 50 AD3d 377 [1st Dept 2008]; Jamal v Gohel, 25 AD3d 587, 587 [2d Dept 2006]).   

The failure to object to the inconsistency before the jury is discharged operates as a 

waiver (People v Hope, 186 AD2d 872, 875 [3d Dept 1992]).  The rationale for this rule is 

obvious.  If the jury has been disbanded, there is no longer an opportunity to have the jurors 

deliberate further in hopes of avoiding the inconsistency (see Barry v Manglass, 55 NY2d 803, 

806 [1982][“if the inconsistency had been raised, the trial court could have taken corrective 

action before the jury was discharged, such as resubmitting the matter to the jury”]).  If a party 

objects to a verdict on the basis of inconsistency, the court may direct reconsideration by the jury 

or order a new trial (Kelly v Greitzer, 83 AD3d 901 [2011]).  Upon reconsideration, the jury is 

not bound by the original verdict and may alter its finding to reflect its real intention.  

Like all objections, the objection to inconsistency should be specific (Venancio v Clifton 

Wholesale Florist, Inc., 1 AD3d 505 [2d Dept 2003]).  Counsel should specify the particular 

inconsistency; this includes objections that a jury’s verdict is a compromise (Tanya Knitwear 

(PVT), Ltd. v Young Stuff Apparel Group, Inc., 12 AD3d 258 [1st Dept 2004]).  

If the verdict is unsatisfactory to your client, polling the jury is advised as it may bring to 

light inconsistencies or ambiguities that are not readily apparent from a reading of the verdict, 

but that may require further inquiry before the jurors are disbanded (see Sharrow v Dick Corp., 

86 NY2d 54 [1995][ordering a new trial where poll of the jury indicated that all six jurors may 

not have participated in deliberating on all of the issues submitted]).   

 

 

 

                                                 
5
 A verdict is inconsistent “only when a verdict on one claim necessarily negates an element of another cause of 

action” (Barry v Manglass, 55 NY2d 803, 805 [1982]).  For example, a verdict is inconsistent when a jury 

apportions 100% of the fault for plaintiff’s injuries to a defendant when it concurrently finds that his alleged 

departure from accepted medical practice was not a substantial factor in causing the plaintiff’s injuries (Scarpati v 

Kim, 124 AD3d  866 [2d Dept 2015]).  “A jury’s finding that a party was at fault but that such fault was not a 

proximate cause of the accident is inconsistent and against the weight of the evidence only when the issues are so 

inextricably interwoven as to make it logically impossible to find negligence without also finding proximate cause” 

(Garrett v Manaser, 8 AD3d 616, 617 [2d Dept 2004]). 
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Oral Motions And Requesting A Briefing Schedule   

 Under CPLR 4404-4406, a single motion can be made to set aside the verdict and either 

dismiss the action or direct a new trial.  Such a motion must include “every ground for post-trial 

relief then available to the party” (CPLR 4406).
6
  CPLR 4405 requires that post-trial motions are 

to be made before the judge who presided at the trial within fifteen days of the date of the 

verdict.   In addition to making an oral motion, a paper motion may be made but it must be made 

within fifteen days of the verdict, at a time when the trial transcript is not yet likely to be 

available (CPLR 4405).  Thus, the most common procedure to preserve all available appellate 

recourse is to make an oral motion on as many identifiable grounds as may be available, and “all 

other grounds” while requesting a more extensive briefing schedule on the written motion.  This 

way, the oral application preserves the motion to set aside the verdict, while submitting written 

papers affords counsel the opportunity to review the transcript and formulate available legal 

arguments while citing to the record and analogous case law.  If the post-trial motion is not made 

within fifteen days, it can still be made with a showing of good cause pursuant to CPLR 2004.  

Lastly, when a monetary verdict has been rendered, an application should be made for a 

stay of execution and entry of judgment pending a decision on the written post-trial motions.  

 

Written Post-Trial Motions 

Grounds For The Motion  

Post-trial motions to set aside a jury verdict and grant judgment as a matter of law or 

order a new trial are governed by CPLR Article 44.  The grounds for the motion must be stated.  

CPLR 4404(a) states:  

 After a trial of a cause of action or issue triable of right by a jury, 

upon the motion of any party or on its own initiative, the court may 

set aside a verdict or any judgment entered thereon and direct that 

judgment be entered in favor of a party entitled to judgment as a 

matter of law or it may order a new trial of a cause of action or 

separable issue where the verdict is contrary to the weight of the 

evidence, in the interest of justice or where the jury cannot agree 

                                                 
6
 The significance of the single-motion rule is highlighted in Ambrose v Brown, 170 AD3d 1562 [4th Dept 2019]). 

In Ambrose, the plaintiffs brought a malpractice action on behalf of their infant daughter in connection with injuries 

allegedly sustained during the labor and delivery of the infant. The case proceeded to trial and the jury rendered a 

verdict for the defendants.  The plaintiffs made an oral post-trial motion for a mistrial on the grounds of juror 

confusion. The defendants appealed and the Fourth Department reversed the order and reinstated the verdict. The 

plaintiffs then made a motion to set aside the verdict on the basis of other alleged errors committed during the trial. 

The Supreme Court denied the second post-trial motion on the grounds that it violated the single-motion rule of 

CPLR 4406. That order was affirmed on appeal.  
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after being kept together for as long as deemed reasonable by the 

court (CPLR 4404[a]).  

“The power… to set aside a jury verdict pursuant to CPLR 4404(a) is a broad one 

intended to ensure that justice is done” (Annunziata v City of New York, 175 AD3d 438 [2d 

Dept 2019]).  The relief sought in a post-verdict motion
7
 pursuant to CPLR 4404(a) to set aside a 

jury verdict should typically include all or a combination (as appropriate in the individual case) 

of the following relief:  

o Judgment as a matter of law;  

o New trial (in the entirety or limited) based upon the verdict being contrary to the 

weight of the evidence;  

o New trial based upon the verdict being the product of juror confusion;   

o New trial in the interest of justice;  

o New trial unless the adversary stipulates to a reduction or increase damages 

award; and/or  

o A collateral source hearing. 

 

Motion To Set Aside The Verdict And 

Direct Judgment As A Matter Of Law 

When Not Supported By Legally Sufficient 

Evidence  

A motion can be made to set aside the verdict and to direct judgment as a matter of law in 

favor of either party. This is the motion for judgment notwithstanding the verdict. Before 

granting a motion pursuant to CPLR 4404(a) to set aside a verdict and for judgment as a matter 

of law, the trial court must conclude that “there is simply no valid line of reasoning and 

permissible inferences which could possibly lead rational [people] to the conclusion reached by 

the jury on the basis of the evidence at trial” (Capwell v Muslim, 80 AD3d 722, 723 [2d Dept 

2011]; Cohen v Hallmark Cards, 45 NY2d 493, 499 [1978]).  Where there is a rational view of 

the evidence that supports the jury’s verdict then the verdict is legally sufficient and the motion 

should not be granted (Perez v St. Vincents Hosp. and Medical Center of New York, 66 AD3d 

663, 664 [2d Dept 2009]).  

If you do not move on this ground, it is waived and not preserved for appellate review 

(Bodge v Red Hook Senior Hous. Dev. Fund. Co., Inc., 85 AD3d 1073 [2d Dept 2011]; Garrett v 

Manaser, 8 AD3d 616 [2d Dept 2004]).  The failure to move on this ground operates as a 

concession that there is an issue of fact (id.).  Remember, a motion pursuant to CPLR 4401 for 

                                                 
7
 If a party makes a motion for any CPLR 4404 relief, and any other party would also raise a CPLR 4404 ground, 

that party should do so by cross-motion under CPLR 2215 to ensure that the court will have to consider only one 

CPLR 4404 motion (Seigel, McKinney Practice Commentary, CPLR 4406).  
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judgment as a matter of law at the conclusion of your adversary’s case must be made in order to 

preserve your ability to successfully argue that a verdict should be set aside as legally 

insufficient pursuant to CPLR 4404(a).  

 

Motion To Set Aside The Verdict And 

Order A New Trial When Contrary To The 

Weight Of The Evidence  

 The Appellate Division may not disregard a jury verdict as against the weight of the 

evidence unless “the evidence so preponderate[d] in favor of the [moving party] that [it] could 

not have been reached on any fair interpretation of the evidence” (Killon v Parrotta, 28 NY3d 

101 [2016]; Duran v Nanda, --- AD3d ---- , 2020 NY Slip Op 02459, 2020 WL 2047480 [2d 

Dept April 29, 2020]).  Where both the plaintiffs and defendants present expert testimony in 

support of their respective positions, it is the province of the jury to determine the experts’ 

credibility (Cohen, supra 45 NY2d at 498-499).  

 The question of whether an appellant needs to preserve an argument that a jury verdict 

was contrary to the weight of the evidence by making a post-trial motion for a new trial has 

varied for over a century.  The rule, today, depends on which Department of the Appellate 

Division the case will be heard.  

In Evans v New York City Tr. Auth (179 AD3d 105, 105 [2019]), the Second 

Department departed from its prior precedent and case law from other Departments of the 

Appellate Division and held that “an appellant need not preserve a contention that a jury verdict 

was contrary to the weight of the evidence by making a postverdict motion for a new trial.”   

In Evans, the Second Department provided a detailed historical analysis of the Appellate 

Division’s authority to review a verdict based upon the weight of the evidence, and answered the 

question of whether there is a requirement that the issue be preserved by the making of a post-

trial motion to set aside the verdict.  The court cited case law dating back to the nineteenth 

century that recognized there was no requirement that the issue be preserved (id. at 109).  

However, until Evans, the case law within, and outside of, the Second Department had developed 

to require that an argument concerning the weight of the evidence be raised in a post-trial motion 

in order for it to be preserved for appellate review (see Condor v City of New York, 292 AD2d 

332, 332 [2d Dept 2002][holding that a defendant’s argument that the verdict was contrary to  

the weight of the evidence was “unpreserved for appellate review, as it was raised for the first 

time on appeal”]).   

Outside of the Second Department, it is still required that a weight of the evidence 

argument be preserved for appellate review (see Creamer v Amsterdam High School, 277 AD2d 
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647 [3d Dept 2000]; Cyrus v Wal-Mart Stores E., LP, 160 AD3d 1487, 1488 [4th Dept 2018]).  

Eventually, this issue may be decided by the Court of Appeals.  

Motion To Set Aside The Verdict And 

Order A New Trial In The Interest Of 

Justice  

 “A motion pursuant to CPLR 4404(a) to set aside a verdict and for a new trial in the 

interest of justice encompasses errors in the trial court’s rulings on the admissibility of evidence, 

mistakes in the charge, misconduct, newly discovered evidence, and surprise” (D’Amato v WDF 

Development, LLC, --- AD3d ---- , 2020 NY Slip Op 02761, 2020 WL 2462442 [2d Dept May 

13, 2020] citing Allen v Uh, 82 AD3d 1025, 1025 [2d Dept 2011]).  These motions frequently 

concern cumulative evidentiary errors, inflammatory remarks during summations, and errors in 

jury charges.  In considering  such a motion, “[t]he Trial Judge must decide whether substantial 

justice has been done, whether it is likely that the verdict has been affected and ‘must look to his 

[or her] own common sense, experience and sense of fairness rather than to precedents in 

arriving at a decision” (id. at *2).  

In Kleiber v Fichtel (172 AD3d 1048 [2d Dept 2019]), the defense counsel argued during 

summation that the plaintiff has “been lying and exaggerating for a few years now.”  He also 

referred to the plaintiff’s case as a “tissue box of lies,” a “landfill of lies,” and a “charade” (id. at 

1049).  To add insult to injury, the defense counsel also insinuated that the plaintiff’s expert 

performed unnecessary surgery for financial gain.  But, the plaintiff did not object to any of the 

remarks.  At the conclusion of summation, the plaintiff’s counsel did not lodge any objections, 

did not request a curative instruction, and did not move for a mistrial.  The plaintiff waited until 

making a written post-trial motion pursuant to CPLR 4404 to raise the argument that more than 

thirty instances of improper comments during summation deprived him of a fair trial.  The trial 

court agreed and granted a new trial, but the Second Department disagreed and reinstated the 

jury verdict.  The Second Department found that, although the court has the discretion to order a 

new trial in the interests of justice, the trial court improvidently exercised its discretion in that 

case on preservation grounds.  

Significantly, in Kleiber the plaintiff failed to provide a transcript of the parties’ 

summations or the court’s charge.  Unfortunately for  the plaintiff, the trial court’s order did not 

set forth what, if any, arguments or statements were made by the plaintiff’s counsel.  Because 

there was no transcript of the jury charges given, it was unclear whether the trial court gave any 

curative instructions concerning the inflammatory remarks.  The lesson from Kleiber is that 

when making oral or written motions under CPLR 4404, a record needs to be made not only for 

the trial judge familiar with what transpired, but also, for the appellate court that was not present 

for the proceedings.  
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Motion To Set Aside Verdict As Excessive 

Or Inadequate  

 A motion can be made setting aside the verdict as being excessive or inadequate pursuant 

to CPLR 5501(c).   CPLR 5501(c) provides:   

In reviewing a money judgment in an action in which an itemized 

verdict is required by rule forty-one hundred eleven of this chapter 

in which it is contended that the award is excessive or inadequate 

and that a new trial should have been granted unless a stipulation is 

entered to a different award, the appellate division shall determine 

that an award is excessive or inadequate if it deviates materially 

from what would be reasonable compensation (CPLR 

5501[c][emphasis added]).  

 

CPLR 5501(c) is applicable to trial courts as well as the Appellate Division (Shurgan v 

Tedesco, 179 AD2d 805 [2d Dept 1992]).  “To determine whether an award ‘deviates materially 

from what would be reasonable compensation,’ New York state courts look to awards approved 

in similar cases” (Gasperini v Center for Humanities, Inc., 518 US 415, 425 [1996]).  

 While the authority to set aside a jury’s award on the grounds that it deviates from 

reasonable compensation is statutory (CPLR 5501[c]), some courts have held that the failure to 

make a motion before the trial court to set aside a verdict, pursuant to CPLR 4404, waives that 

issue on appeal (Smetanick v Erie Ins. Group., 16 AD3d 957, 958 [3d Dept 2005][“plaintiffs 

failed to preserve their challenge to the amount of the jury award inasmuch as they did not move 

to set aside the verdict”]; Homan v Herzig, 55 AD3d 1413 [4th Dept 2008][defendants’ 

challenge to the pain and suffering award as excessive “is not preserved for our review because 

defendant moved to set aside the verdict only with respect to damages for future medical and 

rehabilitation services and past loss of earnings”]).  

Motion For A Collateral Source Hearing 

Pursuant to CPLR 4545  

 “[A]n application for a collateral source hearing may be timely made at any time before 

judgment is entered, unless the court directs otherwise” (Firmes v Chase Manhattan Automotive 

Finance Corp., 50 AD3d 18, 32 [2d Dept 2018]).  Under CPLR 4545, the moving defendant  

bears the burden of establishing that past or future economic losses will, with reasonably 

certainty, be replaced or indemnified, in whole or in part, from any collateral source (CPLR 

4545; Zhou v Tuxedo Ridge, LLC, 180 AD3d 960, 965 [2d Dept 2020]; Kihl v Pfeffer, 47 AD3d 

154, 163-164 [2d Dept 2007]).  

The request for a collateral source hearing must be timely made or else it will be 

considered waived (Ventriglio v Active Airport Service, Inc., 257 AD2d 657 [2d Dept 1999]).  
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The request may be timely made “any time before the judgment is entered” (Firmes, supra, 50 

AD3d 18, 32 [2d Dept 2008]).  

Evidentiary proof of collateral sources should be annexed to the motion for a collateral 

source hearing.  In Kromah v 2265 Davidson Realty LLC, 169 AD3d 539 [1st Dept 2019]), the 

defendant was denied a collateral source hearing where the defendant did not show that plaintiff 

might in the future receive collateral source benefits through health insurance.   

Litigants should bear in mind that discovery concerning collateral source information 

should be conducted before the Note of Issue is filed, well in advance of trial or verdict (see 

Reinoso v New York City Transit Authority, 2019 WL 2451373 [Sup Ct NY 2019]). In Reinoso, 

the court denied the defendants’ request for a collateral source hearing to determine whether any 

of plaintiff’s future medical expenses will be defrayed from other sources (id.).  The Court 

reasoned that the defendants’ reservation of their right to discovery regarding collateral sources 

was of no avail when the information was not obtained during pretrial disclosure and before the 

note of issue was filed (id.).  

 

Beware Of The Harmless Error Doctrine  

 Litigants are entitled to a fair trial, not a perfect trial.  CPLR 2002 codifies the harmless 

error doctrine and states: “[a]n error in a ruling of the court shall be disregarded if a substantial 

right of a party is not prejudiced” (CPLR 2002).  The erroneous admission of improper or 

inadmissible evidence is harmless error, and thus not a basis for reversal, if there is reason to 

believe its exclusion would not have affected the outcome (Pleeter v Cole, 88 AD3d 538 [1st 

Dept 2011][allowing hematologist’s records into evidence was harmless error when records were 

not prejudicial to plaintiff and were cumulative of other evidence]).  The harmless error doctrine 

is one that should be considered when defending a verdict and before deciding to perfect an 

appeal.  

 

Notice of Appeal 

If a timely notice of appeal is not filed, nothing will be preserved for appellate review. 

CPLR 5515(1) requires that a notice of appeal designate the judgment or order, or specific part 

of the judgment or order, from which the appeal is taken.  This requirement is jurisdictional.  If a 

party takes an appeal from only part of a judgment or order, a party waives the right to appeal 

from the remainder thereof (see City of Mount Vernon v Mount Vernon Housing Authority, 235 

AD3d 516 [2d Dept 1997]). There is a rare and limited exception when the matters which are the 

subject of the limited appeal are “inextricably intertwined” with those that are not, so that to give 
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appropriate relief requires the court, by necessity, to disturb a provision of the order or judgment 

which would otherwise not be before it (id. at 517).  

CPLR 5519 provides the mechanism for the trial court or the Appellate Division to stay 

enforcement of an order or judgment appealed from pending appeal. CPLR 5519(a) provides for 

an automatic stay without court order upon service of a notice of appeal only in very limited 

circumstances. CPLR 5519(g) is applicable in medical, dental and podiatric malpractice actions 

and provides for a stay in certain limited instances. A discretionary stay pursuant to CPLR 

5519(c) can be requested by motion.    

If litigants are unsure whether they want to pursue an appeal, a request for a stay from the 

trial court can be made following the decision on the post-trial motion to stay execution and 

entry of judgment (CPLR 5519).  This will allow time for consideration of whether to appeal, 

and will allow time to obtain a bond or undertaking, if necessary, to avoid execution of the 

judgment pending appeal.
8
  

 

*** 

 

                                                 
8
 Any views and opinions expressed in this article are solely those of its author and do not constitute legal advice.  


