
Expert affidavits are essential when moving for or 
opposing summary judgment in any medical malpractice 
action, and in many other kinds of personal injury actions. 
Courts can and do reject expert opinions, however, for 
deficiencies that attorneys may have been able to 
overcome with foresight and planning. This presentation 
provides a checklist for evaluating expert affidavits—those 
drafted by your own experts, and those served by 
opposing parties.

To ensure a smooth presentation in this “virtual CLE,” 
your audio and video will be turned off at the start of the 
presentation. You can ask questions during the 
presentation by typing them in the chat, however, or e-
mail your presenter afterwards.



Expert witness disclosure is not necessary before serving 
an expert affidavit or affirmation for or against summary 
judgment. The disclosure requirements of CPLR 
3101(d)(1)(i) apply only to trial witnesses: “Upon request, 
each party shall identify each person whom the party 
expects to call as an expert witness at trial . . . .” To resolve 
any ambiguity, in 2015 CPLR 3212(b) was amended to 
expressly make prior disclosure of experts unnecessary for 
summary judgment motion practice:

Where an expert affidavit is submitted in support of, 
or opposition to, a motion for summary judgment, the 
court shall not decline to consider the affidavit 
because an expert exchange pursuant to subparagraph 
(i) of paragraph (1) of subdivision (d) of section 3101 
was not furnished prior to the submission of the 
affidavit.
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“It has been said that summary judgment in favor of a 
party should be granted if on the same proof the party 
would be entitled to a directed verdict at trial.” N.Y. 
Jurisprudence § 2 (citing cases). If so, then the attorney’s 
affirmation with exhibits is the vehicle for introducing all 
evidence that the fact witnesses would provide at trial, and 
upon which an expert witness at trial would opine.

Thus understood, your affirmation should establish all the 
facts necessary to make or oppose the motion, and 
authenticate all the evidence of those facts. The expert 
affidavit can then refer to those facts and evidence in the 
course of offering opinions, as would be the case at trial.

Of course, “An attorney’s affirmation that is not based 
upon personal knowledge is of no probative or evidentiary 
significance.” Warrington v. Ryder Truck Rental, Inc., 35 
A.D.3d 455, 456 (2d Dep’t 2006), quoted in Nerayoff v. 
Khorshad, 168 A.D.3d 866, 867 (2d Dep’t 2019). Therefore, 
when offering deposition testimony or documentary 
evidence, make clear your basis for asserting that the 
evidence is authentic.
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CPLR 2106(a) permits an affirmation instead of affidavit 
from “an attorney admitted to practice in the courts of the 
state, or of a physician, osteopath or dentist, authorized by 
law to practice in the state, who is not a party to an 
action. . . .” Subsection (b) permits affirmations from “any 
person” outside the United States, provided that the 
affirmation adds the paragraph set forth in the statute.

CPLR 2309(c) requires that affidavits from affiants out-of-
state but within the U.S. include a “certificate of 
conformity.” In Midfirst Bank v. Agho, 121 A.D.3d 343 (2d 
Dep’t 2014), the Second Department held that the 
certificate “need merely conform ‘substantially’” to the 
template in Real Property Law § 309(b)(1). 

The court also held that a separate certificate of 
authentication, which “speaks to the vested power of the 
individual to administer the oath,” is necessary “when an 
out-of-state acknowledgment is provided by a foreign 
officer other than one enumerated in Real Property Law 
§ 299, or when the acknowledgment is taken in foreign 
countries other than Canada, or by foreign mayors or chief 
civil officers not under seal.” Midfirst, 121 A.D.3d at 350.
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In McCarty v. Community Hospital of Glen Cove, 203 A.D.2d 
432, 433 (2d Dep’t 1994), the Second Department 
approved of parties on motion for summary judgment 
filing expert affidavits with the expert’s name redacted—
consistent with CPLR 3101(d)(1)(i)—and submitting 
unredacted versions for in camera inspection:

The use of such a procedure on a motion for summary 
judgment strikes an appropriate balance between the 
plaintiff’s right to withhold the identity of an expert 
prior to trial and the defendant’s interest in testing the 
validity of the plaintiff's cause of action and assuring 
that an expert exists.

Do not forget, however, to submit that unredacted copy. 
In Fuessel v. Chin, 179 A.D.3d 899 (2d Dep’t 2020), the trial 
court had found that the plaintiff failed to raise an issue of 
fact in opposition to summary judgment when he failed to 
submit an unredacted copy of his expert’s affidavit. The 
trial court granted leave to reargue, however, when the 
plaintiff proved that he had in fact separately mailed an 
unredacted copy to the court, and the Second Department 
affirmed.
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“While it is true that a medical expert need not be a 
specialist in a particular field in order to testify regarding 
accepted practices in that field, the witness nonetheless 
should be possessed of the requisite skill, training, 
education, knowledge or experience from which it can be 
assumed that the opinion rendered is reliable.” Samer v. 
Desai, 179 A.D.3d 860, 862–63 (2d Dep’t 2020)(quoting 
Postlethwaite v. United Health Services Hospitals, 5 A.D.3d 892, 
895 (3d Dep’t 2004)).

In Boltyansky v. New York Community Hospital, 175 A.D.3d 
1478, 1479 (2d Dep’t 2019), a medical malpractice action, 
the court held that the defendant made a prima facie case 
for summary judgment with a physician’s affirmation as to 
the standard of care, and that the plaintiff failed to raise a 
triable issue of fact with an affidavit from a nurse, who 
“was not a medical doctor and lacked the qualifications to 
render a medical opinion as to the relevant standard of 
care, and whether the defendant deviated from such 
standard.”
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General allegations of medical malpractice, merely 
conclusory and unsupported by competent evidence 
tending to establish the essential elements of medical 
malpractice, are insufficient to defeat a defendant 
physician’s summary judgment motion. Pinnock v. Mercy 
Medical Center, 180 A.D.3d 1088, 1090 (2d Dep’t 2020). 
Moreover, where a physician opines outside his or her area 
of specialization, a foundation must be laid tending to 
support the reliability of the opinion rendered. Id. at 1090–
91. 

In Matott v. Ward, 48 N.Y.2d 455, 459–60 (1979), the Court 
held that an expert must exhibit “a degree of confidence in 
his conclusions sufficient to satisfy accepted standards of 
reliability,” and though  “‘a reasonable degree of medical 
certainty’ is one expression of such a standard . . . the 
requirement is not to be satisfied by a single verbal 
straightjacket alone, but, rather, by any formulation from 
which it can be said that the witness’ ‘whole opinion’ 
reflects an acceptable level of certainty.” The phrase “a 
degree of medical certainty,” however, may be too 
ambiguous, though in Matott it was not a fatal flaw.
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“Summary judgment may not be awarded in a medical 
malpractice action where the parties adduce conflicting 
opinions of medical experts” Shields v. Baktidy, 11 A.D.3d 
at 672 (2d Dep’t 2004).

In Sisto v. Berlin, 176 A.D.3d 888, 890 (2d Dep’t 2019), 
however, the court held that the defendant failed to 
establish prima facie entitlement to summary judgment 
where their expert “proffered only the most conclusory 
assertions regarding the absence of a causal link between 
the [ ] alleged departures and the injuries sustained by the 
plaintiff’s infant son.”

In Barry v. Lee, 180 A.D.3d 103, 114 (1st Dep’t 2019), the 
court held that that the plaintiff’s expert failed to raise an 
issue of fact: “In sum, Dr. Sixsmith’s . . . conclusory 
affirmation fails to address the specific assertions made by 
Dr. Silberman.”
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In Wass v. County of Nassau, 166 A.D.3d 1052, 1053 (2d 
Dep’t 2018), the court held that the defendant failed to 
make a prima facie case for summary judgment:

The affidavit of the defendants’ expert was 
speculative, conclusory, and lacked a proper 
foundation. Specifically, the expert tested the light 
fixture approximately 2½ years after the incident, and 
there was no showing that the light fixture was in the 
same condition as it was on the date of the accident. 
Moreover, the defendant’s expert failed to explain 
what his testing involved, or to include any empirical 
data or relevant industry standards to support his 
conclusions. Additionally, the defendants failed to 
establish, prima facie, that they did not create the 
alleged dangerous condition.
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Evidence submitted for the first time in reply cannot be 
used to satisfy a movant’s prima facie burden. See Onewest 
Bank FSB v. PSP-NC, LLC, 181 A.D.3d 692 (2d Dep’t 
2020). In Accardo v. Metro-North Railroad, 103 A.D.3d 589 
(1st Dep’t 2013), the defendant was not permitted in reply 
to cure the error of submitting an unsworn expert report 
in support of summary judgment.

Where the nonmovant raises an argument for the first time 
in opposition to summary judgment, however, the movant 
may submit evidence to respond to it in their reply papers. 
See Hussain v. City of New York, 179 A.D.3d 1046, 1047 (2d 
Dep’t 2020).

Such was the case in Thompson v. Metropolitan Transportation 
Authority, 112 A.D.3d 912 (2d Dep’t 2013), where the 
plaintiff in opposition to summary judgment raised for the 
first time that the statute of limitations was tolled under 
CPLR 208 by her decedent’s hospitalization. The 
defendants submitted in reply an expert affidavit as to the 
decedent’s condition in hospital. 
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Expert Affirmation/Affidavit Checklist 

Prior Expert Disclosure 
¨ Is the expert one whom you expect to call at trial? 

Attorney Affirmation 
¨ Restate the claims and defenses 
¨ Establish the facts 
¨ Authenticate the evidence 
¨ Lead into expert opinion 

Affirmation or Affidavit? 
If affirmation: 
¨ Show that affiant is a New York-licensed attorney, physician, osteopath, 

or dentist not a party to litigation (CPLR 2106(a)) 
¨ State that affirmation made under penalty of perjury 
If affidavit: 
¨ Notarize signature 
¨ Complete certificate of conformity for out-of-state affiants. See RPL § 

309(b)(1) 
¨ Complete certificate of authentication if notarized by official not listed in 

RPL § 299-a 

Redacted Expert Name 
¨ Redact name if expert a medical, dental, or podiatric expert 
¨ Separately submit unredacted copy to court 

Qualifications 
Show experience comparable to the defendant: 
¨ Recount education 
¨ List certifications & licensing 
¨ Detail employment 
Show experience with the issues faced by the defendant: 
¨ Similar condition of patient, premises, or product 
¨ Similar procedure, work, or incident 
¨ Similar medications, tools, techniques, treatment 

  



Basis for Opinion 
¨ Identify all record evidence reviewed 
¨ Restate facts that support opinion 
¨ Cite applicable standards 
¨ State that all opinions are given to a reasonable degree of 

medical/professional certainty 

The Opinion 
¨ Give opinion as to liability, as alleged in: 

¡ complaint 
¡ bills of particulars 

¨ Give opinion as to causation 
¡ step by step 
¡ from incident to injury 

¨ Rebut opposing experts’ opinions—each of them! 

The Grounds for The Opinion 
¨ Mention the particularly relevant evidence 
¨ Detail the expert’s testing or investigation 
¨ Cite the controlling standards 
¨ Discuss any authoritative texts 

Reply Opinions 
¨ Identify issues raised by nonmovant that could not have been raised in 

the moving papers 
¨ Show why each issue could not have been previously addressed 

The Master Cue 
¨ Is this good enough for trial? 

 


