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Overview

• Financial Experts – Topics to Be Discussed:

• Role of the Expert

• Educational Background and Credentials 

• Applicable Professional Standards 

• Commercial Litigation Matters 

• Retention

• Relevant Rules

• Applicable Legal Standards

• Financial Expert’s Role in a Business Divorce Case
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Role of the Expert Witness

• The main role of a financial expert is to 
educate by helping the attorney and the court 
to understand the financial aspects of a case

• Financial experts use their specialized 
knowledge and training to provide evidence 
and opinions to assist the trier of fact 
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Background and Credentials for 
Financial Experts

• Education in Accounting and/or Finance
• Credentials
• Work/Industry Experience
• Testimony
• Previously issued expert reports
• Prior successful Daubert/Frye Challenges
• Always Check Credentials! 
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Background and Credentials for 
Financial Experts

Credentials Issuing Organization

Certified Public Accountant (CPA) American Institute of Certified Public 
Accountants (AICPA)/ State Boards 
of Accountancy

Certified in Financial Forensics 
(CFF)

AICPA

Accredited in Business Valuation 
(ABV)

AICPA

Certified Fraud Examiner (CFE) Association of Certified Fraud 
Examiners (ACFE)
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Background and Credentials for 
Financial Experts

Credential Issuing Organization

Master Analyst in Financial 
Forensics (MAFF)

National Association of Certified 
Valuators and Analysts (NACVA)

Certified Valuation Analyst (CVA) National Association of Certified 
Valuators and Analysts (NACVA)

Accredited Senior Appraiser (ASA) American Society of Appraisers 
(ASA)

Chartered Financial Analyst (CFA) Chartered Financial Analyst Institute 
(CFAI)
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Background and Credentials for 
Financial Experts

Credential Issuing Organization

Certified Turnaround Professional 
(CTP)

Turnaround Management 
Association (TMA)

Certified Management Accountant 
(CMA)

Institute of Management 
Accountants (IMA)

Certified Anti-Money Laundering 
Specialist (CAMS)

Association of Certified Anti-Money
Laundering Specialists (ACAMS)

Certified Insolvency & Restructuring  
Advisor (CIRA)

Association of Insolvency & 
Restructuring Advisors 
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Professional Standards

• CPAs:
• AICPA Professional Standards
• AICPA Code of Professional Conduct and Bylaws
• AICPA Statement on Standards for Consulting Services No. 1,

Consulting Services: Definitions and Standards

• AICPA Statement on Standards for Valuation Services No. 1, 
Valuation of a Business, Business Ownership Interest, or Intangible 
Asset

• State Board’s Professional Standards

• CFEs:
• ACFE Code of Professional Standards
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Professional Standards

Key Point - OBJECTIVITY :

• The consulting standards require CPAs to “Serve the client interest … 
while maintaining integrity and objectivity.” 

• Experts and Forensic Accountants are advocates for their opinion, not for 
the client. 

• The objective of a forensic accounting engagement is to gather sufficient 
relevant data to help the client or trier of fact reach a conclusion on the 
merits of a suspected fraud. The report should not state any legal 
conclusions about whether or not a fraud has taken place. 

• ACFE Code of Professional Ethics expressly prohibits the expression of 
an opinion regarding the guilt or innocence of any person or party. 
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Engagements Requiring Financial 
Experts

• Litigation Support 

• Investigations 

• Alternative Dispute Resolution 

• Monitor

• Special Master

• Examiner or Trustee
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Commercial Litigation Engagements 
Requiring a Financial Expert

Litigation Support

Matter Example
Post – Acquisition Disputes Purchase Price Adjustments, Earn-Out and 

Working Capital Computation

Commercial Damages Lost Profits, Lost Business Value

Personal Damages Wrongful Termination, Personal Injury

Record reconstruction Reconstruct books and records that were 
destroyed or not properly maintained

Shareholder/Partnership Disputes Business Divorce

Contract Disputes GAAP Interpretation

Accounting Malpractice PCAOB Action – GAAS

Matrimonial Disputes Business valuation, lifestyle analysis, identify 
hidden assets

Intellectual Property Disputes Reasonable Royalty computations

11



Considerations in Retaining 
Financial Experts

• Retention by Attorney vs. Client

• Expert vs. Consultant

• Engagement Letters

• Timing of Retention
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Retaining Financial Experts

If Attorney Hires Expert If Client Hires Expert
• Attorney Work Product Doctrine

• Attorney Client Privilege

• May not be protected from 
discovery by the opposing side

Attorney vs. Client Retention
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Retaining Forensic Accountants

Expert Witness Consultants
• Designated to render an opinion

• Testifies

• Work is subject to discovery

• Provides advisory services on 
facts, issues and/or strategies

• Does Not testify

• Work is likely not discoverable

• A consultant can be later 
designated as an expert witness

Expert vs. Consultants
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Retaining Financial Experts –
Engagement Letters

Engagement Letters:
• Forensic accountants typically should secure a Kovel Letter or 

engagement letter (with attorney hiring the forensic accountant) 
that outlines the nature and scope of the engagement 

• The letter confirms that the forensic accountant is being 
retained to assist the lawyer in providing legal services

• Practice tip – engage forensic accountants as consultants first 
and subsequently as experts if needed
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Retaining Financial Experts

Timing of Retention
• Sooner rather than later for assistance with:

• Developing document requests

• Drafting complaints

• Depositions of accounting or financial witnesses

• Early case evaluation

• If retained after discovery is closed, critical 
information may be unavailable 
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Relevant Rules for Experts

• Federal Rules of Evidence Rule 702

• Federal Rules of Civil Procedures

• New York Civil Practice Law and Rules Sec. 3101
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Relevant Rules for Experts

Federal Rules of Evidence Rule 702

“A witness who is qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge 
will help the trier of fact to understand the evidence or to determine 
a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; 
and

(d) the expert has reliably applied the principles and methods to the 
facts of the case.”
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Relevant Rules for Experts

Federal Rules of Civil Procedure

• Rule 26(a)(2)(A) In General. Disclose identity of witness it may use at trial to 
present evidence under Federal Rules 702,703 or 705

• Rule 26(a)(2)(B) Witnesses Who Must Provide a Written Report.
The signed report must contain:
(i) Complete statement of all opinions the witness will express and basis 
and reasons for them;
(ii) Facts or data considered by the witness in forming them;
(iii) Any exhibits that will be used to summarize or support them;
(iv) The witness’s qualifications including list of publications authored in the 
previous 10 years;
(v) List of all cases witness testified as an expert at trial or by deposition 
during the previous 4 years; and
(vi) A statement of compensation to be paid. 
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Relevant Rules for Experts

Pursuant to the Rules for the Commercial Division of NYS Supreme 
Court expert disclosure must be accompanied by a written report 
that must contain:

• A complete statement of all opinions the expert will express and the 
basis and reasons for them

• Data or other information considered
• Exhibits that will be used to summarize or support the opinion
• Expert’s qualifications including a list of all publications authored in 

previous 10 years
• List of all cases in which the expert testified in previous 4 years
• Statement of compensation paid 
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Qualifying an Expert – Relevant 
Cases

• Federal Decision
• Daubert v. Merrell Dow Pharmaceuticals
• Kumho Tire v. Carmichael

• New York State Decision
• Frye v. United States
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Qualifying an Expert – Relevant 
Cases

Federal Decisions
• Two U.S. Supreme Court cases set the primary legal precedent for the 

admissibility of expert testimony in Federal cases:
• Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 (1993)
• Kumho Tire Co. v. Carmichael 119 S.Ct. 1167 (1999)

• These cases expanded the role of trial judge as gatekeeper for expert 
testimony

• In Daubert, court held that trial judges should ensure expert witness 
testimony for scientific evidence be (i) based on a reliable foundation and (ii) 
relevant 

• Kumho Tire expanded the gatekeeping function to all expert testimony based 
on scientific technical or other specialized knowledge
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Qualifying an Expert – Relevant 
Cases

Daubert Ruling is based in the following questions:

1) Is the expertise and testimony of expert witness relevant to matters at 
issues in the trial?

2) Is the testimony of the expert witness reliable because the theory or 
techniques used by the expert
(a) Can be and has been tested?
(b) Has been subjected to peer review and publication?
(c) Identified the known or potential error rate?
(d) Is standardized and generally accepted within relevant peer community?

Daubert Motion: Raised before or during trial to exclude presentation of 
unqualified evidence from an expert witness to the jury. 
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Qualifying an Expert – Relevant 
Cases

New York State Decision

• In evaluating whether expert testimony is admissible, NYS courts 
follow Frye

Frye v United States, App D. C. 46, 293 F. 1013 (1923)

• To be admissible, the expert’s testimony must be grounded on 
methods that are generally accepted within the scientific community

• Opposing party has the burden of making a prima facie showing that 
the expert’s methodology or principles are novel.1

1 Demeyer v. Advantage Auto, 9 Misc.3d 306, 311–12, 797 N.Y.S.2d 743 (Sup. Ct. Wayne Co. 2005)
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Financial Expert’s Role in a 
Business Divorce

• Develop Work Plan and Strategy
• Document Requests and Other Evidence
• Financial Analysis and Other Considerations
• Assess Liability Considerations and/or Compute 

Damages
• Prepare Expert Report
• Rebuttal of Opposing Expert’s Report and Deposition 

Assistance
• Trial Demonstratives
• Trial Testimony
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Financial Expert’s Role in a 
Business Divorce

Develop Work Plan and Strategy:
• Obtain an understanding of the client’s business, 

the roles and responsibilities of each party and 
the claim at issue

• Consider the analysis period 
• Identify key employees 

• Interview 
• Review deposition testimony 
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Financial Expert’s Role in a 
Business Divorce

Document Requests and Other Evidence
• If feasible, arrange a site visit to discuss the availability of 

financial reports and documents
• Request documents including the following: 

• Partnership/LLC Agreements
• Financial Statements (external and internal)
• Bank statements and checks
• Credit card statements 
• Tax Returns
• General ledgers/trial balances
• Electronic download of books (e.g., QuickBooks)
• Budgets/Forecasts/Projections
• Invoices, receipts, contracts
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Financial Expert’s Role in a 
Business Divorce Case

Financial Analysis and Other Considerations
• Review contributions made by the parties to evaluate 

compliance with agreements
• Review financial statements and tax returns for:

• Unusual trends
• Related party loans

• Review related party transactions for evidence of self-
dealing

• Examine expense reimbursements for propriety
• Analyze distributions to partners
• Compare actual financial performance to 

projections/budgets
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Financial Expert’s Role in a 
Business Divorce Case

Assess Liability Considerations 
• Diversion of assets or business opportunities
• Unequal distributions
• Self dealing
• Personal expenses
• Loans not at arms-length
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Financial Expert’s Role in a 
Business Divorce Case

Compute Damages
• Damages to a partner, member or 

shareholder
• Damages to the underlying business
• Develop assumptions 

• Lost Revenue
• Saved Expenses
• Other Costs
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Financial Expert’s Role in a 
Business Divorce Case

• Valuation of the Subject Company
• Three broad approaches to valuation:

1. Asset Approach
2. Income Approach

• Your adversary will try to attack projections
3. Market Approach

• Public companies are not necessarily too large to 
use for the market approach.  Be sure that size 
adjustments are made.
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Financial Expert’s Role in a 
Business Divorce Case

Rebuttal of Opposing Expert’s Report
• Determine reasonableness of opposing expert’s 

assumptions
• Question whether opposing expert followed professional 

standards appropriate for the credentials held
• Check all computations 
• Evaluate documents relied on or not considered by 

opposing expert
• Assist with deposition of opposing expert
• Prepare rebuttal report, if needed
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Financial Expert’s Role in a 
Business Divorce Case

Trial Demonstratives
• “A picture tells a thousand words” 
• Create simple charts or tables that tell a financial 

story

Trial Testimony
• Preparation

• Review expert reports and key documents
• Meet with counsel
• Attend other expert’s testimony
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Tips for Working with Financial 
Experts

• Engage earlier rather than later
• Ask for input on document requests for financial and 

accounting information
• Ask for input when drafting complaints involving technical 

accounting language or auditing standards
• Always check an expert’s credentials 
• Keep in mind that experts must maintain integrity and 

objectivity and are advocates for their opinion not for the 
client

• Make sure that the expert is involved in the oversight of 
the case as the opinions offered must be his/her own
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Tips for Working with Financial 
Experts (continued)

• Do not ask your expert to provide opinions beyond 
their area of expertise

• Do not allow your expert to provide an opinion that may 
be considered a legal opinion

• Consider whether continued retention of the same 
expert may damage the expert’s credibility 

• Maintain an open dialogue with your expert as work 
progresses so that you are aware of issues or 
concerns as early as possible but be mindful of 
privilege issues 
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Tips for Working with Financial 
Experts (continued)

• Ensure that the expert will make a good testifying 
expert.  Remember that their role will be to educate the 
trier of fact. 

• Provide your expert adequate time to issue a draft 
report well in advance of the due date.
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Questions
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