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Tax Obligations and Opportunities under Wayfair 

On June 21, the Supreme Court of the United States issued its widely anticipated decision in Wayfair, allowing 

states to impose a tax payment or tax collection obligation on out-of-state business, regardless of whether the 

business has a physical presence in the state. While Wayfair dealt with remote seller sales and use tax collection 

obligations, states may now tax a business even if the business has no in-state physical presence. Overnight, 

remote sellers, licensors of software, financial services, franchisors, and other businesses that provide services or 

deliver their products to customers from a remote location must start complying with state and local taxes. Left 

unchecked, these state and local tax obligations and correlated liabilities from tax, interest, and penalties will grow 

over time. A business is likely impacted by Wayfair if any of the following apply:  

 

1. The business makes sales into states in which it is not registered or filing sales/use tax returns. 

2. The business ships goods or provide services to customers located in states where it has little or no in-state 

physical presence. 

3. The business makes retail sales of tangible goods. 

4. The company provides online services or make sales of digital goods. 

5. The business licenses software or provides access to software.  

6. The business received a “nexus questionnaire” or received audit or tax notices from any state where it is not 

currently registered for sales/use taxes. 

Businesses for which any of the above apply should be taking steps to minimize potential exposures from tax, 

interest, and penalties that are arising now from Wayfair, and plan around the very fluid state changes that are 

happening and will occur in the near future. 

As a first step, businesses will need to determine their nexus and filing obligations in states and localities if they 

have not done so already. Over 20 states have enacted economic presence nexus statutes for sales and use tax 

purposes and nine states have enacted economic “factor presence” statutes for income tax purposes. In many 

states, the sales/use tax economic nexus threshold begins at $100,000 or more in sales, and/or 200 or more 

transactions on an annual basis. The number of states that adopt similar economic nexus statutes is expected to 

continue to grow.  

When examining such nexus and filing obligations, businesses will need to determine whether the products and 

services that they sell or purchase are subject to the state and local sales and use tax.  

Since Wayfair is not limited to state and local sales or use taxes, taxpayers also need to evaluate their income 

tax nexus, not only for the nine states that have enacted economic factor-presence nexus statutes, but the 

additional states with income tax economic nexus case law and statutory or administrative authorities for 

asserting economic nexus as well. Nonetheless, potential limitations on state income tax jurisdiction could still 

apply depending on a taxpayer’s facts and circumstances, including so-called Public Law 86-272 federal law 

protections for sellers of tangible personal property. 

In states where nexus and tax exposure exists for prior periods, businesses should quantify the historical sales and 

use tax and state income tax exposures using historical sales and income data and totals by state and by product. 

For some businesses, the state tax exposure amount may need to be recorded as a liability for financial reporting 

purposes. 

In addition to nexus determination and potential exposure quantification, taxpayers should also consider the 

various sales/use tax compliance automation solutions that could be available. One result from Wayfair is that 

taxpayers with physical presence in no or one or two states may now find themselves with sales or use tax 
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collection obligations in thousands of state and local jurisdictions. Automated sales or use tax calculation, 

collection, and remittance software may be a necessary solution. And from an income tax perspective, state 

sales factor sourcing rules could now take on the added importance of determining an out-of-state company’s 

income tax nexus with a state. 

Further courses of action include mitigating and disclosing historical tax liabilities (e.g., by obtaining 

documentation to demonstrate state tax obligations owed by your customers and not your business, or 

pursuing a Voluntary Disclosure Agreement or participating in an Amnesty program) and improving existing 

processes through tax automation technology. Lastly, it also should be understood that the ramifications of the 

Wayfair decision are not limited to U.S.-based companies.  

Remote sellers and service providers based in foreign countries and with no U.S. permanent establishment may 

now also have a taxable economic nexus for U.S. state and local tax purposes, as U.S. tax treaties are generally 

inapplicable (with the exception of the non-discrimination article) to subnational taxes.  

Your advisor can help to determine how the changes will impact your business and the availability of software 

solutions to aid in the process of determining what should be taxed and maintaining compliance with the 

states.  

 


