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Directors & Officers Liability Insurance for Nonprofits: 
What You Need to Know About But Were Afraid to Ask 

Nonprofit directors & officers (D&O) liability insurance, sometimes referred to as management 

liability, is coverage that protects individual board members as well as employees, volunteers and 

the organization itself in the instance of a civil suit or lawsuits alleging “wrongful acts.” Wrongful acts 

will be defined in the policy but generally these are actual or alleged acts, errors, omissions, 

misstatements, misleading statements, neglect or breach of duties or personal injury acts allegedly 

committed by the organization or individuals arising solely from duties conducted on behalf of the 

organization. Without coverage, defense costs and judgments become the responsibility of the 

organization as well as a personal responsibility to the directors and officers if the organization lacks 

fund to pay. Directors & officers liability insurance provides protection from out-of-pocket expenses 

up to the limits of coverage and deductibles on the policy. 

 

In our experience, nonprofit organizations sometimes pay more attention to the philanthropic cause, grant making 

and donors than to the “business” side of the organization. A seasoned leadership team will understand the value 

of D&O insurance. Any prospective board member should not join a nonprofit board without verifying coverage 

under a D&O policy. Nonprofits that want to attract talented board members would be wise to consider 

maintaining a robust D&O policy. 

CLAIMS UNDER D&O POLICIES TYPICALLY ORIGINATE FROM: 

• Failure to comply with workplace laws (including harassment, discrimination and wrongful termination)  

• Breach of fiduciary duty  

• Lack of corporate governance  

TYPICAL EXCLUSIONS OF A D&O POLICY: 

• Bodily injury, sickness, humiliation, mental anguish, emotional distress, assault, battery, disease or death 

• Damage to or destruction of any tangible property and/or resulting in loss of use 

• Fraud and criminal offenses  

• Lawsuits between directors and officers within the entity (this prevents collusion against the insurance 

company) 

The organization applying for D&O liability insurance should be aware that if they fail to disclose material 

information or willfully provide inaccurate information, the insurer may seek to avoid payment due to 

misrepresentation. Thus, the application is made part of the policy. 

Since D&O policies are not issued on standard forms, they vary from insurer to insurer, state to state, and contain 

many options as to coverage, limits and costs. We will highlight some of the more common options and coverages; 

however, the recommendation is always to secure the advice of a professional licensed independent insurance 

broker to assist with this process. 
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TYPICAL ELEMENTS OF A D&O POLICY: 

Claims Made Policy 

In almost all cases D&O policies are “claims made” and not “occurrence” policies. The claims “trigger” is the date 

when the claim is presented to the insurance company under the policy currently in effect. The action causing the 

claim must have happened after the “inception date” of the policy in force or “retroactive date” listed on the 

policy prior to the inception date. Therefore, it’s important to discuss with your insurance broker any potential 

claims, change in insurers, bankruptcies or policy cancellations. These events can leave an organization without 

coverage if not handled appropriately.  

“Tail coverage” or “extended reporting period” helps to extend the reporting period of a claim beyond the 

cancellation of a policy for a defined period at an additional cost.  

Policy Form 

Limits of coverage can be chosen from $1 million and well beyond depending on the size of the organization, 

contract requirements or financial considerations. 

Retention (deductible) options can be offered at some premium savings. However, if an organization has 

experienced claims issues, oftentimes the insurer will require increased retentions to avoid paying on smaller 

frequency claims. 

An organization’s subsidiary (i.e., at least 50% owned or controlled) or affiliate can often be added to the D&O 

coverage at inception or thereafter by including it in the application. 

Duty to Defend vs. Duty to Indemnify 

The term “duty to defend” essentially means that in the event a claim is made against an insured for an alleged 

wrongful act, the insurance carrier has the right and duty to defend the claim—even if the claim is groundless, 

false or fraudulent. 

The insurance marketplace also offers “indemnity/reimbursement” or “non-duty-to-defend” coverage. This kind of 

policy provides that it’s the insured’s responsibility to defend a claim, subject to the insurance carrier’s written 

approval or consent. 

An indemnity/reimbursement policy allows the organization to choose its own legal counsel, often from a list 

provided by the insurer that is sometimes referred to as a “panel counsel.” Most other policies allow the insured to 

select legal counsel, subject to the carrier’s consent. The carrier will then reimburse what they consider to be 

“reasonable” defense costs. The issue here is that the organization and carrier might not agree entirely on what 

they consider to be reasonable costs for a D&O defense claim. 

If the policy states defense costs fall within the policy limits, this means that they will erode the total limit of 

liability available for claims payment. Therefore, it’s important to understand whether the policy includes defense 

coverage or if it’s outside the policy limits. The latter is usually a better option because the defense costs outside 

the limits don't erode the policy limits available to pay settlements resulting from a suit. 

Coverage Endorsements 

A “settlement cap provision” is an insurance policy clause permitting the insurer to compel the insured to settle a 

claim. The power is given to the insurer to force the insured to settle by placing a cap on the amount of 

indemnification they are willing to provide. For instance, the cap may be set at the amount the insurer believes the 

settlement is worth. If the insured refuses to settle, they could be held responsible for their own defense costs. 

Settlement rights and obligations under a D&O policy provide that both parties must agree on any settlement 
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offer. However, if the insurer wants to settle and the insured does not, a “hammer clause” in the policy would 

define a percentage the insured would pay of the difference between the settlement and final judgment. (e.g., 

50/50 where the insured would pay 50% of the difference). 

A “priority of payments provision” is found within most, but not all D&O policies that sets forth the order in which 

policy proceeds will be paid out to the various insureds under the policy (i.e., claims against directors and officers 

paid first before claims against the organization).  

It’s good practice to “plan for the worst and hope for the best” so a “bankruptcy clause” is recommended, which 

directs the D&O policy to provide that the organization’s obligations are not relieved should the organization file 

bankruptcy. Insurer must still defend and make payment for its insured. 

Virtually all D&O policies also include an “insured v. insured exclusion,” which precludes coverage for claims 

brought by or on behalf of or at the direction of any of the insureds (with some exceptions). One of the reasons for 

this exclusion is to prevent collusion between the entity (insured party) and an officer or director.  

Employment Practices Liability Insurance (EPLI) is often offered as a separate insuring agreement to the D&O 

policy. It’s a coverage designed to protect employers from employee lawsuits alleging workplace-related 

wrongdoings. 

Its importance cannot be underestimated, since most of the claims that are submitted are associated with this 

coverage. Employment-related lawsuits have taken an upswing in recent years and span a wide range of wrongful 

and improper acts. These may include sexual harassment, wrongful termination, discrimination based on a 

protected class, violation of the Americans with Disabilities Act, wage and hour violations, or whistleblowers 

provisions for retaliation against an employee for exercising the individual’s legal rights. These are a sampling of 

the hiring, firing and associated employment pitfalls that may ensnare your organization.  

The Big Five Claims:  

1. Improper hiring practices 

2. Wrongful termination (including volunteers) 

3. Hostile work environment/retaliation 

4. Discrimination 

5. Sexual harassment 

It’s important to remember that not all lawsuits have merit, but even frivolous lawsuits need defense coverage and 

that’s also what you’re buying with a D&O policy.  

It’s usually advisable to add “third-party coverage.” This feature expands the definition to include claimants other 

than employees of the organization. Third-party endorsements add vendors, clients and employment applicants as 

all of them can bring a lawsuit against the organization. 

It is usually best to secure separate limits for an organization’s D&O and EPLI coverage. This separation prevents 

one claim from reducing limits across the policy. 

Retentions (deductibles) are often higher on EPLI coverage than on a D&O policy. 

IN CONCLUSION  

Directors & officers liability policies and employment practices liability insurance have come a long way from their 

beginnings. Coverage endorsements and exclusions are plentiful and can significantly change the protection 

offered by these policies. Care must be taken when canceling or switching policies. If an organization’s board 

members practice the three fiduciary responsibilities, namely the duty of care, the duty of loyalty and the duty of 
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obedience, as mandated by state and common law along with lawful best practices guidelines for policy and 

procedure, they can avoid many of the common claims. The advantages are lower insurance costs and retentions.  

Always consult a licensed and experienced independent insurance broker for advice and consultation when 

purchasing or changing an organization’s D&O insurance program. 

 

 


