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Dr. Theodore Kastner 

Commissioner 

New York State Office for People with Developmental Disabilities 

44 Holland Ave. 

Albany, New York 12229 

Brett Friedman 

Director, Strategic Initiatives & Special Medicaid Counsel 

New York State Department of Health  

Office of Health Insurance Programs 

99 Washington Avenue, One Commerce Plaza, Suite 1715 

Albany, New York 12210 

 

Re: Medicaid HCBS Rate Cut Prohibition Under American Rescue Plan Act 

of 2021  

Dear Commissioner Kastner and Mr. Friedman: 

I write to you on behalf of the members of New York Disability Advocates, 

Inc., a statewide coalition of over 300 community-based, New York not-for-

profit organizations that provide vital individualized services and supports to 

more than 125,000 New Yorkers with intellectual and developmental 

disabilities.  Our provider members depend on Medicaid funding to furnish 

residential habilitation services under the State’s 1915(c) home and 

community-based services waiver, furnishing room and board, personal care, 

nursing, behavioral and nutrition services and training to more than 25,000 

people living in almost 7,000 homes across the state, from the Adirondacks and 

the Finger Lakes to the South Bronx and Eastern Long Island.  As such, we 

write to advise that implementing rate cuts for these 1915(c) waiver services 

after the State has accepted additional federal Medicaid funds would violate the 

State’s maintenance-of-effort obligations under the American Rescue Plan Act 

of 2021 (the “ARP”). 

On March 11, 2021, President Biden signed the ARP into law. Among other 

relief measures to address the continued impact of the national public health 

emergency caused by the COVID-19 pandemic, the ARP provides for a one-

year, temporary 10% increase to the federal medical assistance percentage 
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(“FMAP”) that states can claim for Medicaid home and community-based services (“HCBS”) 

associated with dates of service from April 1, 2021 through March 31, 2022.1  These funds are 

intended to enhance, expand and strengthen HCBS provided under the Medicaid program.  The statute 

requires states to use their increased FMAP allotment to “supplement, and not supplant, the level of 

State funds expended for home and community-based services for eligible individuals through 

programs in effect as of April 1, 2021.”2 

On May 13, 2021, CMS Acting Deputy Administrator and Director Anne Marie Costello issued a 

letter to all State Medicaid Directors setting forth additional guidance on the implementation of 

Section 9817 of the ARP.3  This letter reiterated Congress’s mandate that these additional federal 

funds “supplement, and not supplant, existing State funds expended for Medicaid HCBS in effect as of 

April 1, 2021,” and further clarified that CMS will require states to demonstrate compliance with the 

requirement not to supplant existing state funds expended for Medicaid HCBS by meeting three 

requirements: 

1.  Not impose stricter eligibility standards, methodologies, or procedures for HCBS programs 

and services than were in place on April 1, 2021; 

2.  Preserve covered HCBS, including the services themselves and the amount, duration, and 

scope of those services, in effect as of April 1, 2021; and 

3.  Maintain HCBS provider payments at a rate no less than those in place as of April 1, 2021.4 

To comply with the third requirement above, New York State must forgo implementing rate cuts that 

would have the effect of decreasing HCBS provider payments to rates less than those in place as of 

April 1, 2021.  As you know, the State previously proposed payment reductions to supervised 

residential habilitation service providers that would have resulted in an aggregate $103.8 million 

reduction in State spending on such services.5  By letter dated September 28, 2020—prior to passage 

of the ARP—CMS approved the proposed rate cuts to take effect on October 1, 2020.6 

Crucially, however, the State published a proposed rule on February 17, 2021 that deferred the 

effective date of the rate reduction until May 1, 2021.7  In accordance with the State’s own rate-

making determinations and public statements, there can be no question that the rates “in place as of 

April 1, 2021” are the very same rates that were in effect before publication of the proposed rule and 

have remained in place since then; and, consequently, it is these pre-existing rates that must be 

maintained for the additional one-year period prescribed under the ARP.  In other words, regardless of 

when HCBS rate reductions were first proposed or submitted for CMS approval, the State is obligated 

 
1 American Rescue Plan Act of 2021 § 9817. 
2 American Rescue Plan Act of 2021 § 9817 (emphasis added). 
3 CMS SMD# 21-003, “Implementation of American Rescue Plan Act of 2021 Section 9817: Additional Support for 

Medicaid Home and Community-Based Services during the COVID-19 Emergency.” 
4 Id. p. 3.  
5 42 N. Y. Reg. 66 (May 27, 2020); New York State Office for People with Developmental Disabilities Comprehensive 

Renewal Waiver Number NY.0238. 
6 Id.  
7 43 N.Y. Reg 6-7 (Feb. 17, 2021) (proposed rule for changes to residential habilitation rate regulations). 
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to maintain the actual rates in effect as of the bright-line April 1, 2021 date set forth in the ARP.  

Doing otherwise would squarely violate Congressional mandate and CMS policy.8    

Imposing these delayed rate cuts on New York’s HCBS providers would also directly contravene the 

legislative intent informing the ARP.  Congress passed Section 9817 of the ARP to increase access to 

HCBS for Medicaid beneficiaries, protect the HCBS workforce, safeguard and restore the financial 

stability of HCBS providers struggling with the cumulative effects of the COVID-19 pandemic, and 

help states expand community living options for people with disabilities.9  Reducing State spending on 

HBCS waiver services by $103.8 million would impose a significant reduction in provider 

reimbursement that clearly undercuts these policy priorities. 

It would be, furthermore, an additional blow to providers that already face a financial strain due to the 

COVID-19 pandemic.  Additional rate cuts will needlessly jeopardize our members’ ability to 

continue to provide residents the high-quality services and supports that are essential to their well-

being and community integration opportunities and successes. 

We hope that the State will recognize the crucial role of Medicaid HCBS providers for individuals 

living with intellectual or developmental disabilities throughout New York, especially during the 

COVID-19 pandemic and, furthermore, will comply with the Congressional mandate to utilize the 

additional funding made available through Section 9817 of the ARP to enhance, expand, and 

strengthen HCBS under the Medicaid program, rather than undermining these providers at the moment 

when their services are most critical. 

Sincerely, 

Tom McAlvanah 

President 

New York Disability Advocates, Inc.  

 

 

 

 
8 The State published a final rule purporting to implement its proposed residential habilitation rate regulations on July 14, 

2021. 43 N.Y. Reg. 22-23 (July 14, 2021).  Pursuant to the ARP mandate, however, further steps to implement these cuts, 

including formal certification of the reduced rates by the Division of the Budget and promulgation of rate sheets, have yet 

to be taken.  Taking such steps with the aim of making the reduced rates effective on May 1, 2021—or, indeed, on any 

subsequent date before March 31, 2022—would violate the express conditions upon which the State has accepted the 

FMAP increase offered it under the ARP. 
9 CMS SMD# 21-003, p. 1. 


