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Adam Kennedy, BOYNE CITY, MI.
Friends of the Boyne River

P. O. Box 186

Boyne City, MI 49712

Federal Energy Regulatory Commission
Secretary of the Commission

888 First St. NE

Washington DC 20426May 30, 2025

RE: Boyne USA&€™s Objection to Motions to Intervene Filed by City of
Boyne City and Charlevoix County Office of Emergency Management, Boyne River
Hydroelectric Project, FERC Project Number 3409-032

The Friends of the Boyne River (FoBR) is in receipt of Boyne USA&€™s
objection to the Motions to Intervene by Boyne City and Charlevoix County.
Boyne USA cites as its main objection that each motion needed &€®rto be made
in a timely manner and requires good cause for the intervening partya€™s
motion to be granted by discretion.&€ They further state that the deadline
would have been January 23, 2021. (We believe that calculated date to be
incorrect: Boyne USA&€™s amended application was dated June 15, 2020.)
However, there appear to be two circumstances that impact that date. The
first is the release of the Independent Forensic Teamd€™s (IFT) report on the
Edenville and Sanford dam failures. From page 470 of that report: &€xThe
parties most at risk from the project, while deriving little or no benefit
from the project, were the downstream property owners who did in fact
experience devastating property losses of about $200+ million during the May
2020 flood event; a significant portion of this property damage was likely
attributable to the dam failures. Fortunately, there was no loss of life or
serious injury. The downstream property owners had limited information about
the dams and limited ability to influence decisions being made in relation to
the dams. They were therefore in a position where they simply had to rely on
other parties to take actions to keep the risks posed by the dams at an
acceptably low level. In effect, the downstream property owners were
d€rinnocent bystandersd€ who ultimately became &€minnocent victimsad€ when
the dams failed.&8€ From page 458 of that report: &€mthe IFT believes that
the industry standards were themselves inadequate and need to be expanded to
better address cold regions hydrology, comprehensiveness of geotechnical
evaluations including embankment stability evaluation, and consideration of
the potential for static liquefaction.&€ It should be pointed out that
Charlevoix County is about 100 miles north of Edenville. The &€mcold regions
hydrogeologyad€ (solifluction or gelifluction) is more pronounced in
Charlevoix County than in Midland or Gladwin.

The IFT report was issued in May of 2022, so neither Boyne City nor
Charlevoix County would have been aware of the d€minadequate standardsi€

that played a role in the failure of the Edenville and Sanford dams, or that
downstream residents of those dams were not adequately represented elsewhere
in the process. That report was released well after January 23, 2021.
However, the second circumstance is most important. The FoBR had received
credible information that the previous operator of the hydroelectric dam had
surrendered their license in 1962 due to an unrepairable issue with their
hydroelectricity generation. The previous owner sold off all the generating
equipment and then sold the dam and property for $1 to the current owner in
1963. In the fall of 2023, we had been invited to see the dam while the water
had been drawn down. At that time, we had witnessed a crack extending all the
way around the concrete at the same elevation. The engineer had stated that
Boyne USA was going to &8€efix8€ the crack as the last stage of the dam
repair. That was a bit puzzling to us, since the crack appeared to be
evidence of dam movement. When Boyne USA refilled the reservoir in July of
2024, the FoBR could see no evidence that the source of the crack had been
fixed. We do not know what the previous owner had reported to the Federal
Power Commission when they surrendered their license in 1962, but it occurred
to us that the previous owner must have placed a restrictive land use
covenant on the property at the time of sale in order to protect themselves.
We went to the Register of Deeds in August of 2024 and discovered that a land
use restriction had been included, and that Boyne Mountain Lodge had agreed
that it and its successors would abide by the agreement.

We have found no discussion anywhere in the application process where Boyne
USA explained that they resolved the safety issues that had led to the
restrictive covenant. That means that neither Boyne City nor Charlevoix
County could have anticipated by January 23, 2021 that there was a safety
issue from June of 1963 that remained unaddressed in the amended application
of June 15, 2020. Because Boyne USA had never brought it up or discussed it
in the application process, the earliest that Boyne City or Charlevoix County
could have known about the restrictive safety covenant would have been August
of 2024. Both Boyne City and Charlevoix County &€"“ and most especially the
office of emergency management &€“ have a statutory role to play in ensuring
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the safety of their constituencies. Boyne City also owns property on the
river and maintains three parks that abut the river. The individuals a€“
whether citizens of Boyne City or elsewhere - who utilize those parks would
need to be evacuated in the event of an emergency. The city has
infrastructure that would need to be protected in the event of an
emergency.

We are not sure why Boyne USA has chosen to ignore the existence of the land
use restriction. The Marketable Record Title Act makes it very clear that the
restrictive land use covenant cannot be extinguished by the passage of time;
MCL 565.104 (e) : 8€®xThis act must not be applied to do any of the following:
8€| (e) Bar or extinguish any land or resource use restrictiond€|&€ The land
use restriction was created because there was a penstock leak that could not
be permanently fixed. Consumers Power did not want to operate a dam where
they could not use the penstocks, because they would not be able to generate
electricity. That is why they were willing to sell all the lands and the dam
for $1 and a promise from the buyer not to operate the penstocks &€“
Consumers Power did not want to get stuck with the cost of decommissioning
the dam. Operating the penstocks was unsafe in 1962, and the soil conditions
that caused it to be unsafe in 1962 still exist in 2025.

We believe that it is entirely appropriate and even necessary for Boyne City
and Charlevoix County to be granted Intervenor status.
Thank you.

Sincerely,
Adam Kennedy
Friends of the Boyne River
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