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STATE OF MICHIGAN

HAVUHAL REBOUHCEDB COMMIBBION df,‘h:‘)t"

A A HOLELR WILLIAM G MILLIKEN, Goveinor

M cAtlAL A

i ot W DEPARTMENT OF NATURAL RESOURCES
o l

THAHHY 1 WINEELEY STEVENS 1| MASON BUILDING

AN 4 WL QOX s0028

CHARLES @ OUNUGLOVE L ANSING M1 4800

HOWARD A TANNER (hryctor

Septenber 16, 1980

Mr. Charles Molbl, Manager
Boyne Mountuin Lodge
Boyne Fulis, Michipgan 49719

Dear Mr, Moll:

This of't'ice has completed a file review of the Hoyne Rlver lssue which
dutes back to 1964, Of particular interest is s letter writlen by the
lute Ralph A, MaoMullan, then Director of the Department of Natural
esources, dated June 1, 1964 to VFrank J, Kelley, Attorney General

(copy enclosed). This department never did recelve a formal or informal
opinion from the Depariment of Attorney General on thils issue,

Another Iinteresting document appears in the flle In a letter to Ralph

a. MacMullan from Nloholus V., Olds, dated May 13, 1964 (copy enclosed).

At that time, Progecutor Varnum said he "would not issue any warrants

for trespass unless the person went up beyond the bunk or on the dam".
Apparently, there was some disagreement as to whether an act of trespass wasg
commi tted when the uplands were entered by portaging around the danm,

Insofar as fish planting recorda are concerned, the last slocking of the
pond behind the dam was completed in 1963, The fish slocking records
contain the notatlon "delete stocking, privete pond".

During the past several years, two important developments have occurred
which {uwpact on the status of the Boyne River impoundment, One, the
lecrealional Trespass Act (323 PA 1976) and Deparctment of Natural Resourced
v. Hallden, 51 Mich. App. 176 (1974).

The former prescribes certain standardes regarding public entry in respect
to hunting, fishing, snowmobiling and ORV use oun private lunds. The Halden
decision Is the latest 'expression of the Michigan Supreme Court on the Issue

of navigability.

The final determination of the character of any glven water is presently

a judiciul function. Halden held that membors of the public have Lhe right
Lo navigate and to exerclse the incldents of navigation in a luwful msnner
al any point below high-water mark on waters of this stute which ure capuble
of being naviputed by oar or motor propelled small craft. Unguestionably,
there are portions of the Boyne River above the Jum, fncluding the impound-

ments, which woet that criteria.

In absence of a request for a declaratory ruling as provided for in 306 PA
1969 (Administrative Procedures Act) on a speclific question, this office will
wun v gddress the merits of the right of the public to enter the impoundment based
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on the provigions of bhe Heercalbional Troespuss Act,

U April 2o, 1077, Georie pahil, then Chief” of Lhe Law Entorceement bovision, STRY}
Tt o Tom K11, Munager off the Boyne Mountuln Ski hodge (v Enclused h advised
Mr. vlifa thaty  MHE a stream or rlver encompuppes ) miles ot sl poteh from orbgin
Lo iLi contluence with another body of wuter, bul vnly b miics thereot i@ pavigable
or publiiy, the streum does wob come within the purview of Suebion 2(3) of At 323,
1970

Subseebion ((3) reuds:

" 3)  On fenced ov posted lunds or Farm fandn, 8 Cluberman wadfng
or floaling a navigable, publ v glrewn ol o Jengbh greater bhas
19 miles may, withoul wiritten or verbal consent, enter upnm the
aptiead wilhin Lhe clesrly doefined bank o the atream or anik oo
roube ay closely proxisate to L clenrly dellned bouk as poouibile
o) When necessury Lo avold a nutural or artffleial huzard ur obabiues
Lion, such ug a dam, deep hole, s fence, OF gome olher ex@lse
of owuership by Lhe riparisn owner."

un Aupust 8, 1980, conservation officery ublempted Lo canue Lhe oy River gtarting
ab i point 8 miles upslream From the mouth (Metro and Grefger Roonda), The plver Lo
1% feet wide at this point. Dug Lo falien logy 1L wou only canocuble lor a short
distance. Canoeing was uLiempbed ul severul other locations and the shreom wuds
Surveyed on foot at Lhe f mpoundment, and updtramn for upproxfmateiy 1/3 miie, b
wis Lhe evaluation of the conpaervation officers that approximutely 6-1/2 miles of
the tobal strewn lengih (approximately 15 wiles ) wus navigable.

Therefore, based on section 2(3) of 323 PA 1976 { Hecreatlonal Prevpass Act), Lt is
Lhe ouploton of this office that persons entering the upluqdukgr the uppundmenl on
une Boyne Kiver for the purpose of fishing mmsi have written bermivsion from the
landowneryg. Fuilure to do vo g 8 violation of the Hocreatlonal ‘Trespuss Acl.

Based on pust state fish Btockling records, and that the aharacter of the boyne it} ver
permi ta free migration of fish, flshermen must abide by state fluhing regwlations,
The riparian owner muy determine who shall fish but the fishing lu regulated by Luw.

11 may Le of [urlher auslotunce, plesse conbuot thiv office.

Sincerely ,:'

&MQMW
Frank Opolka, Chief
Law Enfurcement Division

cet Mr. Guenther
M. Miloteln
Mr. buatty, Charlevolx Co. Prosecutor
Mr. Curtis
M. lyers
M. treng
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