Opening and welcome. Contract employers, labor, and general business employers are all in attendance. Office of Administrative Law (OAL) said “notes” in the draft are not consistent with other regulations so they will either be included in the regulations or taken out to remove any reference to notes. 

Scope and Application
Long discussion on the less than 10 employee exemption. Labor pushed for the removal of that exemption all together, arguing it would exempt most employers in the state. Employers, specifically general contractors and the ports, were pushing for clarification on when the threshold was met and the confusion when different contractors are on site. For example, does a contract employee follow site WPV standards or their general contractor employer. 

Definitions

Authorized employee representative 
Discussion over the authorized employee representative definition. Labor and Cal/OSHA is saying it’s a straightforward narrow definition, employers are saying it’s actually broader than they’re saying. For example, as written this would enable any union with a collective bargaining agreement with “an employer” (not necessarily the employer controlling the workplace where the workplace violence occurred) to utilize the provisions of the Standard – despite having no actual connection to the workplace in question.

Engineering controls
Draft added “as applicable” to allow, as Cal/OSHA said, employers to determine what applies to their workplace. Concern was raised about using this list as a checklist for a Ca/OSHA inspector, but Cal/OSHA said that is not how Cal/OSHA operates. This is a list of examples, not requirements. Employers still pushed back saying the verbal explanations by the Cal/OSHA reps on the call differed, highlighting issues with interpretation. Some pushed for the list to be added to an appendix since it’s not a mandated list of corrections. 



Threat of violence 
There’s a note in the draft saying “The employer is not responsible for employee’s texts, electronic messages, or personal social media that are not brought to the attention of the employer or that the employer could not otherwise be reasonably be aware of.” Cal/OSHA  will likely add this into the language as an exemption in the regulation. The reference to employee in the language will also be removed so it will cover all texts. 

Workplace violence
Discussion around the inclusion of “stalking” and the reference to the penal code in the definition. Employers nor Cal/OSHA inspectors are not equipped to apply criminal law. Some questioned why stalking was called out specifically when this is clearly covered as workplace violence. Cal/OSHA voiced concerns over how to enforce recommendations on employers to correct/address stalking as workplace violence. They mentioned they can provide recommendations but since this is in the penal code it’s up to law enforcement to follow through with their end of enforcement. Cal/OSHA may include the definition of stalking in other places and require mandatory training on stalking. 

Work practice controls
Just like in the engineering controls, “as applicable” was included to show this is a list of examples that may be considered but not a checklist or list of mandates. A lot of concerns of “appropriate staffing levels” specifically the use of appropriate. Who determines what is appropriate? Is it a specific number? Cal/OSHA recognized the concerns but said they will keep a staffing reference in the regulations, they will work on cleaning it up and clarifying the language based on comments received. 

Workplace violence hazards
This section was moved to its current location in the definitions. Discussion over the broadness of (I) through (L). Concerns over the inclusion of “working with persons with a history of violence” because of the ban the box law passed years ago where employers cannot ask about criminal history. CRA highlighted the issue of working with persons with a history of violence because we are public facing and have no way to determine who has a history of violence. Essentially this would automatically determine that retail is a hazardous workplace. 
Discussion by section

c(6) 
Concerns raised about sharing confidential information with an authorized employee representative. Cal/OSHA says the employer can determine the way in which information is given so can take care of that issue, but concerns were still voiced based on information required to share. Cal/OSHA maintains that the employer can redact confidential information. 

c(10) 
CRA voiced major concerns with not being able to retaliate for lawful self defense because retailers will be sued civilly. This language opens floodgates for civil litigations. CRA proposed the following language in red: The employer shall not retaliate against an employee involved in a lawful act of self-defense or defense of others. However, the employer may enforce any of its policies designed to avoid physical confrontation and prevent injuries to staff, customers, or members of the public, and may discipline any employees who violate such policies. 
Cal/OSHA confirmed they will consider this language. 

c(11) 
Conversation about requiring employers to provide assistance on how to handle domestic violence because it spills into the workplace, either via training or resources. Some questions regarding the ability of Cal/OSHA to regulate this. One speaker recommended that offering trauma counseling “upon request” meaning employers would have to offer trauma counseling to all employees. Should “upon request” be removed this will create a huge burden to employers. There were concerns about employees not knowing that they have this trauma counselling available to them but CRA reminded those with concerns that this is a part of the workplace violence prevention plan, which requires employers to make this plan, including the availability of trauma counselling, easily accessible to employees and their authorized representatives. Other concerns were raised that there are no guardrails on offering trauma counselling open the employers to other forms of litigation. This is rightfully covered under workers compensation programs. Cal/OSHA clarified that employers would be responsible to offer and pay for the counseling should workers compensation not cover it. CRA will update members once Cal/OSHA amends this piece. Speakers also urged the removal of exceptions in this section. 

f(4)
One participant asked how employers would be held accountable should they lie on the report, Cal/OSHA said enforcement would address that. Conversation focused more on trainings and training requirements. Speakers made comments that employees should have access to their own personal records and for this to be made clear in the regulations. 

Cal/OSHA will have a new draft in mid-January then will accept comments for about a month after and will host a small group virtual meeting for those engaged in the process. CRA will continue to be engaged. 
