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INTRODUCTION 

The Governor of Virginia—who is charged with determining 

whether Commonwealth-owned works of art “shall be removed, 

relocated, or altered,” Va. Code Ann. § 2.2-2402(A)—decided almost 

eight months ago that a massive statue of Robert E. Lee should be 

removed from its current place of honor in the heart of our capital city. 

The General Assembly has agreed, repealing a 130-year-old Joint 

Resolution that formed the basis for plaintiffs’ claims and directing the 

Department of General Services to use recently appropriated funds to 

comply with the Governor’s directive. Having had their day in court—

and lost—a handful of private landowners now ask this Court to grant 

them an appeal so that they can continue to press their attempts to 

overturn the clearly expressed decision of the people’s representatives.  

The Court should deny that request. As plaintiffs candidly 

acknowledge, they cannot overturn the circuit court’s judgment unless 

this Court invalidates an act of the General Assembly as 

unconstitutional and void. But “[t]here is no stronger presumption 

known to the law than that which is made by the courts with respect to 

the constitutionality of an act of [the] Legislature,” Whitlock v. 
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Hawkins, 105 Va. 242, 248 (1906), and plaintiffs fall far short of 

rebutting that presumption here. What is more, the record discloses 

numerous alternative bases for affirming the circuit court’s judgment, 

all of which would need to be overcome to grant plaintiffs the relief they 

seek. See Robert & Bertha Robinson Family, LLC v. Allen, 295 Va. 130, 

141 (2018) (“[A]n appellee is free to defend its judgment on any ground 

supported by the record.” (internal quotations and citation omitted)). 

The circumstances of this case call for prompt action by this 

Court.1 Because plaintiffs have exercised their right to oral argument 

on this petition, see Pet. 28, the Commonwealth requests that the Court 

set this case for a writ panel for as soon as possible, promptly deny the 

petition for appeal, and dissolve the current injunction against the 

statue’s removal. If an appeal is granted, the Commonwealth requests 

that the Court expedite briefing to ensure that the case can be argued 

and decided before the close of the Court’s current term. Any other 

course of action would allow plaintiffs to continue to win by losing 

and force the Commonwealth of today to display yesterday’s symbol 

of racism and oppression.  

1 The Commonwealth is simultaneously filing a renewed motion to 
expedite consideration of this matter. 
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STATEMENT 

1. On June 4, 2020, Governor Ralph S. Northam announced 

that he would exercise his authority as the Commonwealth’s chief 

executive to relocate a massive statue of Robert E. Lee—a piece of 

Commonwealth-owned property—from one area of Commonwealth 

control to another. R. 332. “[G]enerations ago,” the Governor explained, 

“Virginia made the decision not to celebrate unity, but to honor the 

cause of division.” R. 608. That decision, the Governor continued, “was 

wrong then, and it is wrong now.” Id. 

2. Several lawsuits were filed seeking to countermand the 

Governor’s decision. All of them have failed. The first suit (Gregory v. 

Northam) was filed four days after the Governor’s announcement by a 

great-grandson of one of the original donors of the land on which the 

Lee Monument sits. That suit failed twice on demurrers, and this Court 

dismissed a petition for review on October 19, 2020. See Record No. 

201046; Case No. 20-2441 (Richmond City Cir. Ct.). Gregory later filed 

a petition for appeal, which remains pending. See Record No. 201307. 

 3. This litigation has taken a more winding course. Plaintiffs 

filed the first iteration of this suit 11 days after the Governor’s 
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announcement, asserting both state and federal claims. See Case No. 

20-2489 (Richmond City Cir. Ct.). After defendants removed that case to 

federal court, plaintiffs voluntarily dismissed their first suit and filed a 

second one in state court, this time asserting only state law claims. See 

Case No. 3:20-cv-00440-JAG (E.D. Va.); Case No. 20-2624 (Richmond 

City Cir. Ct.). A month later—on the same day as a scheduled motions 

hearing—plaintiffs took a nonsuit and dismissed their second case as 

well. Plaintiffs then re-filed for a third and final time on July 21, 2020, 

and almost immediately sought and obtained a temporary injunction 

barring the Governor from taking the actions he had announced over 

six weeks prior. R. 1–8, 165–79.  

a. The gravamen of plaintiffs’ claims, however, has remained 

unchanged throughout their various complaints. In essence, plaintiffs 

insist that the Governor’s decision to remove the Lee statue violates 

either a Joint Resolution passed by the General Assembly in 1889, the 

terms of the 1890 deed conveying the underlying land to the 

Commonwealth, or both. See R. 1–8 (operative complaint).2 

                                      
2 Plaintiffs originally asserted that the Governor’s actions also 

violated Code § 2.2-2402. See R. 7–8. The circuit court dismissed that 
count (R. 360), and plaintiffs have not assigned error to that ruling. 
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b. The circuit court held a full trial on the merits on October 

19, 2020. R. 785–1044. Plaintiffs did not testify—nor did they call any 

witnesses—during their case in chief. See R. 820 (counsel confirming 

that plaintiffs have no “live witnesses”). The only evidence plaintiffs 

introduced during their own case consisted of title reports for one 

property owned by plaintiffs Heltzel and Hostetetler and one owned by 

the Massey Evan Morgan Revocable Trust. See R. 832–33.  

In contrast, the Commonwealth offered extensive expert 

testimony from Dr. Edward Ayers and Dr. Kevin Gaines about the Civil 

War, the post-war era, Confederate monuments, and the civil rights 

movement generally, as well as historical records documenting the 

history and legacy of the Lee Monument. See R. 853–921 (Ayers 

testimony); R. 921–963 (Gaines testimony); R. 1047–1130 (exhibits). At 

the Commonwealth’s request, the court also took judicial notice of 

various facts, including the removal of all other Confederate statues 

from Monument Avenue, the elimination of a state holiday honoring 

Lee, and the General Assembly’s then-recent passage of bills to repeal 

                                                                                                                        
Accordingly, any such claim is now waived. See Ace Temporaries, Inc. v. 
City Council of City of Alexandria, 274 Va. 461, 465 (2007). 
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the 1889 Joint Resolution on which plaintiffs relied and direct the 

Department of General Services to remove the Lee statue. R. 761. 

c. Eight days later, the circuit court issued a written opinion 

ruling in favor of the Commonwealth in all respects. R. 755–67. The 

court reaffirmed its pretrial ruling that the deeds conveying the 

underlying land first to the Lee Monument Association and later to the 

Commonwealth had been sufficient to create a restrictive covenant that 

would otherwise prevent the Commonwealth from removing the Lee 

statue. R. 762; see R. 173–77. But after “[c]onsidering and weighing the 

evidence”—including “the lack of any evidence from the Plaintiffs on the 

issue of the public policy of the Commonwealth”—the circuit court 

concluded that “the Commonwealth ha[d] carried its burden of proving 

by clear and certain evidence that enforcement of the restrictive 

covenants in the Deeds of 1887 and 1890 would be in violation of the 

current public policy of the Commonwealth of Virginia.” R. 766–67. 

In so concluding, the circuit court emphasized two types of 

evidence. First, it found that the Commonwealth’s experts had 

“overwhelmingly established” the desire of white Southerners “to 

establish a monument to their ‘Lost Cause,’ and to some degree their 
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whole way of life, including slavery,” and that “[i]t was out of this 

backdrop that the erection of the Lee Monument took place.” R. 763. 

The court specifically noted Dr. Gaines’ testimony “that today the 

monument stands as a contradiction to present social values.” R. 764; 

accord R. 761 (taking judicial notice of recent removals of other 

Confederate monuments). 

Second, the court emphasized recent on-point actions by the 

General Assembly. “[P]erhaps the most significant evidence offered by 

the Commonwealth,” the court concluded, was that each chamber of the 

General Assembly had recently passed bills containing identical 

language directing the Department of General Services to follow the 

Governor’s “direction and instruction” about the “remov[al] and 

stor[age] [of] the Robert E. Lee Monument” and stating that this 

command applied “[n]otwithstanding the provisions of Acts of Assembly 

1889 chapter 24, which is hereby repealed.” R. 764.3 Those bills, the 

court explained, “clearly indicate the current public policy of the . . . 

Commonwealth, to remove the Lee Monument from its current position 
                                      

3 As we have previously advised, this language was contained in a 
bill that was signed into law by the Governor on November 18, 2020. 
See 2020 Special Session I, Va. Acts ch. 56 (available at 
https://budget.lis.virginia.gov/get/budget/4283/HB5005).   
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on the state owned property on Monument Avenue.” R. 764. The Court 

also rejected plaintiffs’ arguments “that these very recent legislative 

enactments are unconstitutional special legislation.” R. 766. 

4. Having rejected all of plaintiffs’ claims, the circuit court 

“dissolved” the temporary injunction and entered judgment in favor of 

the Commonwealth. R. 767, 783. But the court nonetheless then 

“restored” the temporary injunction “during the period [an] appeal is 

pending,” R. 783—thus giving plaintiffs precisely the same relief they 

had sought all along. The Commonwealth promptly asked this Court to 

dissolve the circuit court’s injunction or to expedite this appeal. On 

December 18, 2020, the Court declined to dissolve the injunction and 

took the motion to expedite “under advisement pending the appellants 

properly filing a petition for appeal.” Order of Dec. 18, 2020, at 2. 

Plaintiffs did not file this petition for appeal until January 25, 2021—a 

full 90 days after the circuit court’s order and the last possible day for 

doing so. See Va. Sup. Ct. R. 5:17(a)(1). And even though this Court is 

currently conducting all oral arguments remotely because of a still-

ongoing global pandemic, plaintiffs have requested “oral argument in 

person before a panel of this Court.” Pet. 28 (emphasis added). 
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ARGUMENT 

The Court should promptly deny the petition for appeal and 

dissolve the circuit court’s injunction. In any event, the Court should 

expedite consideration of this case to ensure that it can be fully and 

finally resolved by the end of the current term. 

By proceeding as slowly as possible and inviting this Court to do 

the same, plaintiffs seek to maintain a state of affairs that gives them 

everything they could have possibly hoped for in the underlying suit. 

But plaintiffs have already had their day in court and lost, and the 

petition for appeal provides no basis for overturning the circuit court’s 

conclusion that legislation recently passed by the General Assembly 

(the 2020 law) destroys the predicate for all of plaintiffs’ claims. See 

Part I, infra. Moreover, plaintiffs’ claims never had merit in the first 

place. Among other reasons, the non-deed claims fail for both lack of 

standing and lack of a cause of action and the deeds on which plaintiffs 

rely did not and could not create a perpetual restrictive covenant 

requiring the sovereign to speak in a way that is antithetical to the 

values today’s Commonwealth wishes to express. See Part II, infra.  
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I. The circuit court correctly held that the 2020 law defeats all of 
plaintiffs’ claims 

With perhaps one minor exception, plaintiffs do not dispute that 

the 2020 law—if valid—defeats all of their claims.4 That is not 

surprising. As the circuit court aptly noted, before the 2020 law was 

enacted, plaintiffs’ theory of the case was “that the General Assembly, 

through the 1889 Joint Resolution, established the public policy of the 

Commonwealth in 1889 and beyond” and that the Governor’s proposed 

actions were invalid because they violated that “previously established 

public policy.” R. 765, 767; accord R. 33–34 (asserting that the Governor 

“has no power to decide that the policy of the Commonwealth is 

                                      
4 The sole potential exception is assignment of error 6, which 

asserts that “invalidation of the restrictive covenants in the 1887 and 
1890 Deeds would be contrary to the public policy of the Commonwealth 
regarding historic preservation, as expressed in Article XI, §§ 1 & 2 of 
the Constitution of Virginia, as implemented by” various provisions of 
the Code of Virginia. Pet. 11. As plaintiffs acknowledge, see Pet. 24, this 
Court has already held that Article XI, § 1 “is not self-executing” and 
that the numerous questions raised by that provision’s broad and open-
ended text “beg statutory definition,” including whether “the policy of 
conserving historical sites [is] absolute,” and if not, “what facts or 
circumstances justify an exception.” Robb v. Shockoe Slip Found., 228 
Va. 678, 682–83 (1985). And to the extent plaintiffs suggest that the 
2020 law conflicts with other statutes involving historic preservation, 
see Pet. 25, that argument is answered by the principle that “the 
specific controls the general,” particularly where, as here, “there is no 
indication that the General Assembly clearly intended the general to 
nullify the specific.” Crawford v. Haddock, 270 Va. 524, 530 (2005). 
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contrary to that established by the General Assembly”). Now that the 

General Assembly has specifically adopted a different policy in the 2020 

law, however, plaintiffs’ only remaining option is to insist that the new 

law is unconstitutional and should be ignored.  

Plaintiffs’ arguments are without merit and provide no basis for 

reviewing—much less reversing—the circuit court’s judgment. “There is 

no stronger presumption known to the law than that which is made by 

the courts with respect to the constitutionality of an act of [the] 

Legislature,” Whitlock v. Hawkins, 105 Va. 242, 248 (1906), and 

plaintiffs have fallen far short of rebutting that presumption here. 

A. The 2020 law does not violate the Contracts Clause 
(assignment of error 2) 

Like Article I, § 10 of the Federal Constitution, Article I, § 11 of 

the Virginia Constitution forbids “law[s] impairing the obligation of 

contracts.” Without citing any authority whatsoever, plaintiffs simply 

posit that any restrictive covenant created by either the 1887 deed from 

the original donors to the Lee Monument Association or the 1890 deed 

from the Lee Monument Association to the Commonwealth would 

constitute a “contract” for purposes of these constitutional provisions. 

See Pet. 19. But restrictive covenants are created and governed by the 
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law of property, not contract, and we are aware of no decision from any 

court that has ever held that legislation effectively terminating a 

restrictive covenant is subject to scrutiny under—much less violates—

the Contracts Clauses. To the contrary, in Shelley v. Kraemer, 334 U.S. 

1 (1948), the Supreme Court of the United States held that judicial 

enforcement of racially restrictive covenants violates the Equal 

Protection Clause, without even mentioning the Contracts Clause. 

The problems with plaintiffs’ Contracts Clause argument only 

continue from there. “[I]t is well-settled that a contract . . . must be 

considered as containing an implied condition that it is subject to the 

exercise of the State’s regulatory police power,” Haughton v. Lankford, 

189 Va. 183, 190 (1949), including “the reserved power of the state to 

amend the law or enact additional laws for the public welfare,” Smith v. 

Commonwealth, 286 Va. 52, 58 (2013). That is precisely what happened 

here. The General Assembly has “enact[ed] [an] additional law[]” 

specifically authorizing and directing the Lee statue’s removal—a 

condition to which any purported “contract” with the Commonwealth 

would necessarily be subject. Id.  
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In contrast, under plaintiffs’ view, once the Commonwealth 

accepted the Lee Monument in its current location in 1890, it forever 

forfeited its sovereign authority to reconsider that decision through 

legislation or any other means. This Court has already rejected that 

argument, explaining that “[the] sovereign power of the government to 

protect the general welfare of the people of the State is paramount to 

any rights which may be acquired by individuals by virtue of . . . 

contracts.” Haughton, 189 Va. at 190. Indeed, under our Federal 

Constitution, “a State is without power to enter into binding contracts 

not to exercise its police power in the future.” United States Trust Co. of 

N.Y. v. New Jersey, 431 U.S. 1, 23 n.20 (1977) (emphasis added). 

B. The 2020 law is neither unconstitutional special legislation 
nor does it violate separation of powers (assignments of error 
1 and 3) 

Both Article I, § 5 and Article III, § 1 of the Virginia Constitution 

state that “the legislative, executive, and judicial departments” are to 

“be separate and distinct.” One reflection of that principle is stated in 

the second paragraph of Article IV, § 14, which reads: 

The General Assembly shall confer on the courts power to 
grant divorces, change the names of persons, and direct the 
sales of estates belonging to infants and other persons under 
legal disabilities, and shall not, by special legislation, grant 
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relief in these or other cases of which the courts or other 
tribunals may have jurisdiction.  
 

Plaintiffs insist that the 2020 law violates these provisions because “it 

is plainly special legislation” that “grants relief in this case by directing 

the Department of General Services to remove the Lee Monument.” Pet. 

12, 15; see Pet. 20–21 (relying solely on Professor Howard’s discussion 

of Article IV, § 14 as support for a one-page argument that the 2020 law 

also violates Article I, § 5 and Article III, § 1). The circuit court properly 

rejected that argument, and plaintiffs identify no basis for reversal. 

1. The 2020 law is not “special legislation” 

Plaintiffs repeatedly insist that the 2020 law is special legislation 

because it “deals with the Lee Monument and nothing else.” Pet. 12. 

That is wrong as a matter of fact and law. The provision to which 

plaintiffs object is part of a 374-page law that appropriated billions of 

dollars over the course of two years to fund a wide variety of 

government projects and initiatives. See 2020 Special Session I, Va. 

Acts ch. 56 (2020 law), supra note 3. More specifically, it is part of a 

three-page section that appropriated more than $57 million to the 

Department of General Services and directed that the appropriated 

funds be used in several different ways, including but not limited to 
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“remov[ing] and stor[ing] the Robert E. Lee Monument or any part 

thereof.” Id. § 1-7, item 79, para. I (p. 21). 

On a more fundamental level, plaintiffs’ “special legislation” 

argument simply cannot be right. The law that plaintiffs challenge as 

unconstitutional here does two things: it “repeal[s]” another legislative 

enactment and it directs a state agency to use certain appropriated 

funds to comply with “the direction and instruction of the Governor” 

with respect to a piece of Commonwealth-owned property. Id. Plaintiffs 

cite no authority for the striking proposition that laws repealing other 

laws or directing how government funds should be spent are 

constitutionally suspect “special laws,” and it is difficult to see how 

government could function were that the case. To the contrary, this 

Court has made clear that it is up to “the Legislature” to “make 

appropriations of money whenever the public well-being requires or will 

be promoted by it, and it is the judge of what is for the public good.” 

City of Richmond v. Pace, 127 Va. 274, 288 (1920) (emphasis added).5  

                                      
5 Even if any additional scrutiny were warranted (and it is not) 

the challenged provision would comfortably pass review because the 
General Assembly’s decision to limit its current consideration to the 
only Commonwealth-owned monument that has engendered such 
significant controversy was “natural and reasonable, and appropriate to 
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2. The 2020 law does not “grant relief ” in this case—or 
any other 

Like the United States Constitution, the Constitution of Virginia 

provides that courts have exclusive authority “to say what the law is” 

and how it applies in particular cases. Fitzgerald v. Loudoun County 

Sheriff’s Office, 289 Va. 499, 505 (2015) (quoting Marbury v. Madison, 5 

U.S. 137, 177 (1803)). At the same time, however, it is emphatically the 

province of the General Assembly “to say what that the law shall be.” 

Commonwealth v. Tate, 30 Va. 802, 809 (1831) (emphasis added). For 

that reason, as the circuit court correctly recognized, the General 

Assembly is always free to “amend the law and make the change 

applicable to pending cases, even when the amendment is outcome 

determinative.” R. 766 (quoting Bank Markazi v. Peterson, 136 S. Ct. 

1310, 1317 (2016)).  

That is exactly what happened here. The General Assembly has 

not “attempted to direct the result” of this case—or any case, for that 

matter—“without altering the legal standards [that] govern[].” Bank 

Markazi, 136 S. Ct. at 1324. The 2020 law contains no reference to this 

                                                                                                                        
the occasion.” Holly Hill Farm Corp. v. Rowe, 241 Va. 425, 430–31 
(1991). 
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case or plaintiffs’ claims. Cf. id. at 1317 (rejecting separation of powers 

challenge to a law that referenced a specific “consolidated enforcement 

proceeding” by “docket number”). It also does not purport to “direct the 

result” in this litigation, id., much less to do what the text of Article IV, 

§ 14 actually forbids—i.e., to actually “grant relief in” a case over “which 

the courts or other tribunals may have jurisdiction.” (emphasis added). 

Instead, the General Assembly has simply “amend[ed] the law” by 

repealing the 1889 Joint Resolution and making clear that it is the 

policy of the Commonwealth to remove the Lee statue. Bank Markazi, 

136 S. Ct. at 1317. For that reason, the circuit court was right to reject 

plaintiffs’ claims that the General Assembly has “unconstitutionally 

interfer[ed] with this litigation.” R. 766; accord R.G. Moore Bldg. Corp. 

v. Comm. for the Repeal, 239 Va. 484, 492 (1990) (legislation did not 

“grant relief” under Article IV, § 14 merely because it affected matters 

over which circuit courts have jurisdiction). 

C. The General Assembly has plenary authority to decide 
whether enforcing a restrictive covenant would be void as 
against public policy (assignment of error 4)   

Plaintiffs insist that the 2020 law “violates the general rule that a 

legislative act does not invalidate a restrictive covenant unless required 
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by the public health, comfort or welfare.” Pet. 21 (formatting omitted). 

Once again, plaintiffs are wrong about both the facts and the law.  

On the facts: the 2020 law quite plainly represents a legislative 

judgment that maintaining the Lee statue in its present location is 

inconsistent with public comfort, welfare, and even health. As the 

circuit court noted, Dr. Gaines explained why the continued presence of 

a massive monument to the Lost Cause in the heart of the 

Commonwealth’s capital city “stands as a contradiction to present 

societal values” and “that there is a ‘consensus that the monuments are 

a troubling presence.’” R. 764. There are also dangers to public health 

and safety. As the circuit court noted, “during June 2020, protestors 

toppled [a] Confederate monument in the City of Richmond.” R. 761. 

That act could easily have led to injuries or even death.6 Nor is today’s 

General Assembly bound by the views of a previous one about what 

actions promote public health, comfort, and welfare. Indeed, one of the 

                                      
6 This risk is far from hypothetical:  In Portsmouth, a man 

suffered life-threatening injuries when part of a statue of a Confederate 
soldier struck him as protestors attempted to knock it down. See 
Mallika Kallingal & Rebekah Riess, Man Injured As Protesters 
Partially Dismantle Confederate Monument In Virginia, CNN (June 11, 
2020), https://tinyurl.com/y6wr65jy/. 
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basic ideas behind democratic government is that laws can be changed 

to reflect “shifts in public attitudes.” Pet. 21. 

Plaintiffs’ argument also fundamentally misunderstands the 

nature of the General Assembly’s authority. “The Constitution of 

[Virginia] is not a grant of legislative powers to the General Assembly,” 

and “except as to matters ceded to the federal government” or restricted 

by specific constitutional provisions, “the legislative powers of the 

General Assembly are without limit.” Harrison v. Day, 201 Va. 386, 396 

(1959); accord Va. Const. art. IV, § 14 (“The authority of the General 

Assembly shall extend to all subjects of legislation not herein forbidden 

or restricted[.]”). Plaintiffs identify nothing in either the Federal or 

Virginia Constitutions that limits the General Assembly’s authority to 

regulate restrictive covenants to only those circumstances that satisfy 

plaintiffs’ conception of public health, comfort, and welfare. Indeed, all 

of the authority plaintiffs cite are cases involving zoning ordinances 

enacted by localities—entities that, unlike the General Assembly, “have 

only those powers which are expressly granted by the state legislature, 

those powers fairly or necessarily implied from expressly granted 

powers, and those powers which are essential and indispensable.” City 
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of Virginia Beach v. Hay, 258 Va. 217, 221 (1999); see Pet. 21 (citing 

Ault v. Shipley, 189 Va. 69, 75 (1949); RECP IV WG Land Investors 

LLC v. Capital One Bank (USA), N.A., 295 Va. 268, 289 (2018), and 

River Heights Associates Ltd. P’ship v. Batten, 267 Va. 262, 268 (2004)). 

II. The numerous alternative grounds for affirming the circuit court’s 
judgment make granting an appeal particularly unwarranted 

“[A]n appellee is free to defend its judgment on any ground 

supported by the record.” Robert & Bertha Robinson Family, LLC v. 

Allen, 295 Va. 130, 141 (2018) (internal quotations and citation 

omitted). For that reason, this Court could not disturb the circuit court’s 

judgment—much less grant plaintiffs’ request for summary judgment in 

their favor, see Pet. 22–24 (discussing assignment of error 5)—without 

reaching and rejecting numerous alternative grounds for affirmance 

that defendants specifically preserved below. Those grounds include: 

Plaintiffs failed to plead and prove standing to pursue their non-

deed claims (Counts 1, 2, and 3). Throughout this litigation, plaintiffs 

have only ever asserted one theory of standing to support their non-

deed claims:  that “the aesthetic and sentimental values of the area in 
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which they live will be lessened” if the Lee statue is removed. R. 490.7 

But, at trial, plaintiffs offered absolutely no evidence on this point—

indeed, plaintiffs called no witnesses whatsoever during their case in 

chief. See R. 820 (“THE COURT: Do you have witnesses? Do you have 

live witnesses? MR. MCSWEENEY: No.”). And even if plaintiffs had 

presented such evidence, the type of generalized harm that they 

asserted—but failed to prove—is not an “individual injury” that is 

“separate from the public at large.” Lafferty v. School Bd. of Fairfax 

Cty., 293 Va. 354, 363 (2017); accord Park, 2020 WL 5094626, at *4 

(“bald” assertions “cannot afford . . . standing”). 

Plaintiffs lack a private right of action to pursue their non-deed 

claims (Counts 1, 2, and 3). The gravamen of Counts 1, 2, and 3 of 

plaintiffs’ complaint is that the Governor’s proposed action is 

unconstitutional because the General Assembly had not granted (and, 

indeed, had withheld) authority to remove the Lee statue. See R. 4–6; 

                                      
7 Defendants have not challenged the standing of plaintiffs 

Heltzel, Hostetler, and Massey to assert their deed-based claim (Count 
IV). See R. 343–44 n.1. But standing to assert a claim based on an 
alleged property right does not afford standing to allege different 
violations of the Constitution or statutes. See Park v. Northam, Record 
No. 200767, 2020 WL 5094626, at *4–*6 (Va. Aug. 24, 2020) 
(unpublished) (separately evaluating standing to assert each claim). 
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see R. 218–19 (asserting that “any action by the Governor that conflicts 

with or is in excess of his legislative authorization and his authority to 

act under the Constitution of Virginia constitutes an ultra vires act”). 

This argument cannot survive enactment of the 2020 law, which 

eliminates any supposed conflict and specifically confirms the existence 

of the Governor’s authority to proceed. See Part I, supra.  

In any event, plaintiffs’ arguments failed even before the 2020 law 

was adopted. To be sure, this Court has held that various separation-of-

powers provisions “are self-executing . . . and thereby waive the 

Commonwealth’s sovereign immunity.” Gray v. Virginia Sec’y of 

Transp., 276 Va. 93, 106 (2008). But this Court has never held that a 

plaintiff who asserts that an executive branch official has acted 

contrary to a statutory provision may overcome the lack of a private 

right of action under the relevant statute by asserting that the same 

official’s conduct is also, necessarily, a constitutional violation of 

separation of powers.8 With good reason:  To do so would eviscerate the 

private-right-of-action requirement by providing “any aggrieved 

                                      
8 Although Counts 1 and 2 of the complaint repeatedly reference 

the 1889 Joint Resolution, see R. 4–5, plaintiffs have never asserted 
that that (now-repealed) provision created a private right of action. 
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claimant” with “a roving . . . private right of action” any time a public 

official allegedly “violat[ed] any statute.” Cherrie v. Virginia Health 

Servs., Inc., 292 Va. 309, 315–17 (2016) (rejecting similar argument 

with respect to Declaratory Judgment Act). 

Plaintiffs’ deed claims fail because the language of the deeds is 

insufficient to establish a restrictive covenant (Count 4). “Virginia 

courts have consistently applied the principle of strict construction to 

restrictive covenants,” Tvardek v. Powhatan Vill. Homeowners Ass’n, 

Inc., 291 Va. 269, 275 (2016), and such agreements will only be enforced 

if their words “carry a certain meaning by definite and necessary 

implication,” Shepherd v. Conde, 293 Va. 274, 288 (2017). Nothing 

about the 1890 deed that conveyed the land at issue to the 

Commonwealth suggested that the Commonwealth was taking title 

subject to a restrictive covenant that could be judicially enforced by 

private parties. Rather, the deed stated that the Commonwealth 

executed the deed “in token of her acceptance of the gift and of her 

guarantee that she will hold said Statue and pedestal and Circle of 

ground perpetually sacred to the Monumental purpose to which they 

have been devoted and that she will faithfully guard it and 
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affectionately protect it.” R. 524. Because they presented no evidence in 

support of their own case at trial, plaintiffs failed to establish—based on 

historical evidence, customary language use, or anything else—that 

those precatory (and inherently ambiguous) words bind the 

Commonwealth “by definite and necessary implication.” Shepherd, 293 

Va. at 288. 

Any covenant purporting to require a sovereign Commonwealth to 

engage in unwanted expressive conduct until the end of time would be 

void (Count 4). The assertion at the heart of this case is staggering. 

Plaintiffs insist that a handful of private individuals may rely on a deed 

executed by a long-dead Governor (for both sides of the transaction, see 

Pet. 7) to perpetually veto the shared decision of the current Governor 

and the current General Assembly about what should happen to a 

massive piece of Commonwealth-owned artwork that currently sits in a 

place of prominence on Commonwealth-owned property. Plaintiffs cite 

no decision from any court that has ever endorsed that remarkable 

proposition—or anything close to it. That is likely because plaintiffs’ 

claims are antithetical to basic notions of democratic governance. They 

ignore the principles that “monuments . . . display[ed] to the public on 
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government land” necessarily “speak for the government,” and that “[a] 

government entity has the right to speak for itself” and “say what it 

wishes.” Pleasant Grove City v. Summum, 555 U.S. 460, 467, 470–71 

(2009); see Walker v. Texas Div., Sons of Confederate Veterans, 576 

U.S. 200, 207–20 (2015) (State cannot be compelled to create and sell 

license plate featuring Confederate flag). And, perhaps most 

significantly, plaintiffs’ claims ignore the shameful history that gave 

rise to the Lee Monument and the ongoing pain caused by forcing the 

Commonwealth of 2021 to leave it up one moment longer. 

CONCLUSION 

The petition for appeal should be refused as quickly as possible, 

and the injunction pending appeal should be permanently and finally 

dissolved. If an appeal is granted, the Court should expedite these 

proceedings so that any appeal will be argued no later than June 2021 

and decided by the end of the Court’s current term. 
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