PART 35. TEXAS STATE BOARD OF
EXAMINERS OF MARRIAGE AND
FAMILY THERAPISTS

CHAPTER 801. LICENSURE AND
REGULATION OF MARRIAGE AND
FAMILY THERAPISTS

The Texas State Board of Examiners of Marriage and Family
Therapists (board) proposes amendments to §§801.2, 801.11
- 801.19, 801.42 - 801.58, 801.71 - 801.73, 801.91 - 801.93,
801.111 - 801.115, 801.141, 801.174, 801.203, 801.204,
801.232 - 801.235, 801.237, 801.262, 801.268, 801.291 -
801.294, 801.297 - 801.303, 801.331, 801.332, 801.351, and
801.362 - 801.364; new §§801.74 - 801.76, 801.142, 801.143,
801.201, 801.202, 801.236, 801.263, 801.264, 801.266,
801.296, and 801.304; and the repeal of §§801.142, 801.143,
801.172, 801.173, 801.201, 801.202, 801.236, 801.263 -
801.267, and 801.296, concerning the licensing and regulation
of marriage and family therapists.

BACKGROUND AND PURPOSE

Texas Government Code, §2001.039, requires that each state
agency review and consider for readoption each rule adopted
by that agency. Sections 801.1, 801.2, 801.11 - 801.19, 801.41
- 801.58, 801.71 - 801.73, 801.91 - 801.93, 801.111 - 801.115,
801.141 - 801.143, 801.171, 801.174, 801.201 - 801.204,
801.231 - 801.237, 801.261 - 801.264, 801.266, 801.268,
801.291 - 801.303, 801.331, 801.332, 801.351, and 801.361 -
801.364 have been reviewed, and the board has determined
that the reasons for adopting the sections continue to exist in
that rules concerning the licensing and regulation of marriage
and family therapists are still needed; however, changes are
needed as described in this preamble and are the result of
the comprehensive rule review undertaken by the board and
the board's staff. The board proposes introduction of new
§8801.74 - 801.76, and §801.304. Sections 801.172, 801.173,
801.265, and 801.267 are proposed for repeal as explained in
this preamble.

In general, each section was reviewed and proposed for read-
option in order to ensure appropriate subchapter, section, and
paragraph organization; to ensure clarity; to improve spelling,
grammar, and punctuation; to ensure that the rules reflect cur-
rent legal and policy considerations; to ensure accuracy of legal
citations; to eliminate unnecessary catch-titles; to delete repeti-
tive, obsolete, unenforceable, or unnecessary language; to im-
prove draftsmanship; and to make the rules more accessible,
understandable, and usable.

SECTION-BY-SECTION SUMMARY

This section-by-section summary considers only those sections
which were substantially changed in language, meaning, or in-
tent. A number of modifications are proposed for the chapter in
order to meet the objectives of the agency review of rules as de-
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scribed in this preamble, such as improving draftsmanship and
ensuring clarity.

Non-substantive changes were made to various sections of the
chapter, including conformance to HHSC Rule Drafting Guide-
lines, such as use of parallel construction: §801.114; separate
ideas: §§801.18, 801.112, 801.235, 801.263, and 801.351;
use active voice: §§801.11, 801.18, 801.72, 801.92, 801.112,
801.201, 801.268, 801.292, 801.297, 801.300, and 801.363;
use present tense: §§801.51, 801.72, 801.112, 801.174,
801.201, 801.203, 801.204, 801.232, 801.233, 801.234,
801.268, 801.291, 801.297 - 801.300, 801.303, 801.331,
801.351, and 801.364; use singular, not plural nouns: §§801.2,
801.13801.44, 801.56, 801.58, 801.113, 801.232, 801.266,
801.268, and 801.303; specify time period: §801.18, 801.142,
801.143, and 801.297; do not use "and/or" or other sets of
words with slash marks: §§801.44, 801.58, 801.91, 801.114,
801.297, and 801.331; use the defined terminology consistently:
§§801.17, 801.18, 801.42 - 801.44, 801.57, 801.71, 801.111,
801.114, 801.115, 801.141, 801.143, 801.202, 801.232,
801.233, 801.235, 801.263, 801.298, 801.300, 801.331, and
801.351; "Including" is term of enlargement, omit "but not limited
to,": §§801.2, 801.44, 801.43, 801.53, 801.58, 801.133, and
801.204; spell out numbers one through ten and use numerals
for numbers 11 and above, unless the number is the first word in
a sentence: §§801.48, 801.56, 801.114, 801.115, and 801.263;
use obligation words appropriately, such as 1) "must" imposes
a duty (never use shall): §§801.12, 801.44, 801.46, 801.48,
801.49, 801.51 - 801.58, 801.112, 801.142, 801.143, 801.174,
801.204, 801.232, 801.235, 801.237, 801.262, 801.268,
801.291, 801.297, and 801.364; 2) "may" indicates discretion to
act or grants permission: §§801.237, 801.262, and 801.298; and
3) "may not" imposes a prohibition: §§801.11 - 801.19, 801.44
- 801.48, 801.50, 801.52, 801.53, 801.56 - 801.58, 801.204,
801.232, 801.268, and 801.297; use simple words instead of
complex words or phrases; such as 1) "before" for "prior to":
§8§801.11, 801.44, 801.56, 801.73, 801.93, 801.74, 801.234,
801.293, 801.300, 801.301, 801.351, and 801.363; 2) "begin"
for "initiate" or "commence": §§801.12, 801.44, and 801.56; 3)
"end" for "terminate": §801.44; and 4) "use" for "utilize": §801.42
and §801.56; omit needless words: §§801.2, 801.11, 801.1,
801.13, 801.18, 801.19, 801.43 - 801.45, 801.143, 801.174,
801.201, 801.203, 801.232, 801.235, 801.237, 801.291,
801.292, 801.297, 801.300, 801.331, 801.351, 801.362, and
801.363; avoid redundancies: §801.12, 801.44, 801.115,
801.174, 801.202, 801.267, and 801.362; cross-reference to
law: §§801.2, 801.11, 801.13, 801.14, 801.18, 801.42, 801.44,
801.48, 801.57, 801.58, 801.204, and 801.291; cross-refer-
ence another rule: §§801.2, 801.174, 801.203, 801.235, and
801.351 and cross-reference Code of Federal Regulations:
§801.2; as well as the addition of clarifying language to sections
entitled "Purpose": §§801.1, 801.71, 801.91, 801.111, 801.141,
801.171, 801.231, 801.261, 801.331, and 801.361; and the
addition of clarifying language to sections entitled "General":
§8§801.72, 801.112, 801.232, and 801.291.

The following are proposed changes concerning Subchapter A.
Introduction.

The amendments to §801.2 add definitions for "Disciplinary ac-
tion," "Health and Human Services Commission," "Informal set-
tlement conference," "Jurisprudence exam," "Licensure exami-
nation," "Respondent," and "Supervision hour"; combine defini-
tions of "Associate" and "Licensed marriage and family therapist
associate"; expand the definition of "Supervision"; and update

and clarify statutory and rule references. As a result of the new
definitions, the definitions are renumbered accordingly.

The following are proposed changes concerning Subchapter B.
The Board.

Amendment to §801.11(e)(1)(C) removes the chair's obligation
to sign approved meeting minutes.

Amendments to §801.13 replace "Department" with "HHSC" to
reflect that the 84th Texas Legislature transferred the regula-
tory functions of the Department of State Health Service (de-
partment or DSHS) to the Health and Human Services Commis-
sion (HHSC) via Senate Bill 200. Effective September 1, 2017,
HHSC provides personnel and facilities necessary for the ad-
ministration of the board's functions. In addition, amendment to
(g) removes the executive director's obligation to sign approved
meeting minutes.

Amendments to §801.14 in subsection (b) replace "department"
with "HHSC" to reflect changes made by the 84th Texas Legis-
lature as noted above.

Amendments to §801.18 in subsection (a) remove the annual
continuing education sponsor fee.

Amendments to §801.19 replace "department" with "staff" to
reflect changes made by the 84th Texas Legislature as noted
above.

The following are proposed changes concerning Subchapter C.
Guidelines for Professional Therapeutic Services and Code of
Ethics.

Amendments to §801.42 include reformatting and non-substan-
tive changes.

Amendments to §801.43 include reformatting and non-substan-
tive changes.

Amendments to §801.44 remove redundant subsections (m) and
(x) and move subsection (n) to §801.48 Record Keeping, Con-
fidentiality, Release of Records, and Required Reporting - see
subsections (e) and (f); and remove redundant subsection (w), -
see §801.47 Drug and Alcohol Use.

Amendments to §801.45 clarify in subsections (b) and (f) that
the board may take action if a licensee engages in sexual mis-
conduct with "a supervisee, an LMFT Associate, or an intern for
whom the licensee has administrative or clinical responsibility"
as well as "a student in a marriage and family therapy graduate
program in which the licensee offers professional or educational
services." Non-substantive changes were also made to this sec-
tion.

Amendments to §801.46 include reformatting and non-substan-
tive changes.

Amendments to §801.47 include reformatting and non-substan-
tive changes.

Amendments to §801.48 reorganize the elements under subsec-
tion (d) related to required reporting and move provisions under
(h) related to reporting of sexual misconduct so they are under
(d)(5) related to duty to report sexual misconduct; align subsec-
tion (e) with HIPAA requirements of record retention for six years;
and add subsection (f) related to exemptions from subsection (e),
which was moved from §801.44 Relationships with Clients. Re-
formatting and non-substantive changes were also made to this
section.
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Amendments to §801.49 clarify in subsection (c) the required
documentation to submit to the board within 30 days of the grant-
ing of an academic degree relevant to marriage and family ther-
apy is an official transcript. Reformatting and non-substantive
changes were also made to this section.

Amendments to §801.50 include reformatting and non-substan-
tive changes.

Amendments to §801.51 include non-substantive changes.
Amendments to §801.52 include non-substantive changes.
Amendments to §801.53 include non-substantive changes.
Amendments to §801.54 include non-substantive changes.
Amendments to §801.55 include non-substantive changes.
Amendments to §801.56 include non-substantive changes.

Amendments to §801.57 clarify in subsection (d) prohibition that
a licensee who has conducted a child custody evaluation may
not provide any other type of service unless court-ordered to do
so. Non-substantive changes were also made to this section.

Amendments to §801.58 clarify in subsection (d) required train-
ing or experience before a licensee may provide technology-as-
sisted services and removed unnecessary language regarding
a deadline for compliance in effect when the provision was in-
troduced; repeal requirements that licensee disclose credentials
and obtain client consent at the onset of each technology-as-
sisted session; repeal subsection (j) concerning a compliance
deadline imposed with this section was introduced. Non-sub-
stantive changes were also made to this section.

The following are proposed changes concerning Subchapter D.
Application Procedures.

Amendments to §801.71 include non-substantive changes.
Amendments to §801.72 include non-substantive changes.

Amendments to §801.73 simplify subsection (a) by removing list
of data required on application form and stating application form
approved by the board; move provision that requires supervised
experience form to new section §801.76 Licensed Marriage and
Family Therapist (LMFT); add subsection (b) to require an ap-
plicant to submit appropriate fee(s); clarify requirements for of-
ficial transcript in subsection (c); remove old effective date from
subsection (e) and clarify requirements for jurisprudence exam.
Non-substantive changes were also made to this section.

New §801.74 organizes and clarifies application and academic
requirements for licensure examination.

New §801.75 organizes and clarifies qualifications, application
and academic requirements for LMFT Associate license.

New §801.76 organizes and clarifies qualifications, application,
academic, and supervised clinical experience requirements for
LMFT license.

The following are proposed changes concerning Subchapter E.
Criteria for Determining Fitness of Applicants for Examination
and Licensure.

Amendments to §801.91 include non-substantive changes.
Amendments to §801.92 include non-substantive changes.
No changes were made to §801.93.

The following are proposed changes concerning Subchapter F.
Academic Requirements for Examination and Licensure.

Amendments to §801.111 include non-substantive changes.

Amendments to §801.112 define the start of an academic pro-
gram in subsection (a)(2) and move provision regarding rem-
edy for graduate internship deficiency in subsection (a)(3) - see
§801.114. Non-substantive changes were also made to this sec-
tion.

Amendments to §801.113 define the start of an academic pro-
gram in subsection (b)(3); organize provision regarding 45 or 60
semester hours under subsection (b); and redesignate subsec-
tions (c) and (d). Non-substantive changes were also made to
this section.

Amendments to §801.114 clarify required semester hours in sub-
section (a); define the start of an academic program in subsec-
tion (b); clarify graduate internship hour requirements in subsec-
tion (b)(8); and add subsection (d) regarding remedy for gradu-
ate internship deficiency, which was moved from §801.112. Non-
substantive changes were also made to this section.

Amendments to §801.115 in subsection (1) reduced requirement
from five years to two years immediately preceding the date the
application is received from an LMFT of another U.S. jurisdic-
tion so the academic requirements (including the internship) are
considered met; in subsection (2) reduced the threshold from five
years to two years immediately preceding the date the applica-
tion is received from an LMFT from a U.S. jurisdiction other than
Texas that allows staff to grant one month of credit for every two
months of independent practice toward a deficit in the academic
internship requirement; and removed unnecessary and redun-
dant subsection (3) - see §801.114. Non-substantive changes
were also made to this section.

The following are proposed changes concerning Subchapter G.
Experience Requirements for Licensure.

Amendments to §801.141 include non-substantive changes.

Amendments to §801.142 clarify supervised clinical experience
requirement in subsection (1); clarify application of excess grad-
uate internship hours in subsection (2); move a number of pro-
visions regarding duties of the supervisor to §801.143; renum-
bered subsections (3) through (7); require the LMFT Associate
to submit a Supervisory Agreement Form for each supervisor
within 30 days of the date supervision began in subsection (5);
and in subsection (7) reduced requirement from five years to two
years immediately preceding the date the application is received
from an LMFT of another U.S. jurisdiction so supervised clinical
experience requirements are considered met. Non-substantive
changes were also made to this section.

Amendments to §801.143 clarify requirements to apply for su-
pervisor status in subsection (a); supervised clinical experience
requirement in subsection (1); redesignate and reorganize sub-
sections (b) through (n); in subsection (d), include supervisor's
duties toward an LMFT Associate - moved from §801.142; in
subsection (f) require a supervisor to report the end of supervi-
sion within 30 days; broadens supervisor's duty to ensure LMFT
Associate knows and follows all statutes and rules that govern
the practice of marriage and family therapy in subsection (g); in
subsections (j) through (1), clarify consequences in the event that
the supervisor fails to renew his or her license and supervisor
status or the supervisor becomes subject to disciplinary action.
Non-substantive changes were also made to this section.

The following are proposed changes concerning Subchapter H.
Examinations.
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The repeal of §801.172 is proposed because it no longer re-
flects current operational procedures. The requirement that the
board offer the examination "at least semiannually" remains in
Title 3 of the Texas Occupations Code, Sec. 502.155. How-
ever, the board's licensure examination vendor, the Association
of Marital and Family Therapy Regulatory Boards (AMFTRB), of-
fers the licensure examination more frequently than required by
statute. The board also accepts verification of passing the Cal-
ifornia state licensing examination, which is also offered more
frequently than twice per year.

The repeal of §801.173 is proposed because it no longer reflects
current operational procedures. After staff has verified an appli-
cant is eligible to sit for the AMFTRB licensure examination, staff
sends a letter to the applicant with instructions to register with
AMFRB. Application and academic requirements to take the li-
censure examination are in new §801.74.

Amendments to §801.174 in subsection (e) allow an applicant to
retake the examination as many times as needed until the ex-
piration of the application - one year from the date of the first
unsuccessful examination (registration and scheduling limits set
by the board's vendor still apply); redesignate subsections (f)
through (h); in subsection (f) remove effective date and add ref-
erence to definition of jurisprudence exam in §801.2; clarify the
jurisprudence exam must be completed no more than six months
before the date the application is received in subsection (g); and
remove redundant language in subsections (h) and (j) that has
been moved to the definition of jurisprudence exam in §801.2.
Non-substantive changes were also made to this section.

The following are proposed changes concerning Subchapter I.
Licensing.

Amendments to §801.201 add subsection (d) regarding the li-
censee's responsibility for use or misuse of original or duplicate
license. Non-substantive changes were also made to this sec-
tion.

Amendments to §801.202 remove redundant language regard-
ing application requirements for the LMFT Associate - see new
§801.75; redesignate subsections (a), (b), and (c); in subsection
(c) an LMFT Associate who failed to meet all requirements by the
end of 72 (or in some cases 96) months, may reapply for LMFT
Associate, meeting all current requirements and passing the na-
tional licensure examination no more than six months before the
date the application is received; and repeal provision for board
review of clinical supervision experience accrued under a pre-
viously held LMFT Associate license. Non-substantive changes
were also made to this section.

Amendments to §801.203 include non-substantive changes.
Amendments to §801.204 include non-substantive changes.

The following are proposed changes concerning Subchapter J,
including changing the subchapter heading to License Renewal,
Inactive Status, and Surrender of License.

Amendments to §801.232 include non-substantive changes.
Amendments to §801.233 include non-substantive changes.
Amendments to §801.234 include non-substantive changes.
Amendments to §801.235 include non-substantive changes.

Amendments to §801.236 implement recommendations of the
Texas Sunset Commission to standardize conditions for inactive
licensees and clarify how licensee may request inactive status
and remove the limit of 24 months of inactive status in subsec-

tion (a); in subsection (b) a licensee cannot practice while the
license is inactive; impose forfeiture of supervisory status with
inactive status in subsection (c); inactive licenses remain sub-
ject to disciplinary action in subsection (d); in subsection (€) no
continuing education is required while license is inactive; steps
for converting from inactive to active status are set in subsec-
tion (f), including proof of jurisprudence exam no more than six
months before the date request for status change is received
and proof of completion of required continuing education for cur-
rent renewal period; subsection (g) states neither continuing ed-
ucation nor fees will be prorated; and subsection (h) requires a
licensee to reapply and meet all current requirements to regain
supervisor status.

Amendments to §801.237 include non-substantive changes.

The following are proposed changes concerning Subchapter K.
Continuing Education Requirements.

Amendments to §801.262 include non-substantive changes.
Amendments to §801.263 include non-substantive changes.

Amendments to §801.264 simplify the types of acceptable con-
tinuing education, requiring providers: to ensure the education
is directly related to the practice of marriage and family therapy
in subsection (1); to confirm presenters have the necessary ex-
perience and knowledge of the topic in subsection (2); to ver-
ify attendance and provide proof of completion in subsection
(3); to collect participants' evaluation in subsection (4); and to
maintain records at least three years in subsection (5). Some
categories of acceptable continuing education are repealed and
some are moved to §801.266 related to Determination of Clock
Hour Credits and Credit Hours Granted. The limit of 12 hours
by non-interactive study is repealed along with credit attending
an ethics committee meeting. Credit for completing the jurispru-
dence exam is moved to §801.266.

The repeal of §801.265 regarding Continuing Education Sponsor
is proposed to comport with changes proposed to §801.264.

Amendments to §801.266 credit continuing education activities
on a one-for-one basis with one credit hour for each clock hour
spent in the continuing education activity, except that in subsec-
tion (1) completion of the jurisprudence exam once per renewal
period may count for one hour of the ethics requirement; credit
for passing graduate coursework is removed and subsections
are renumbered; hours spent providing clinical supervision may
count for no more than one-half of the renewal period's contin-
uing education requirement is subsection (2); in subsection (3)
a presenter may earn 1.5 hours for each approved hour of con-
tinuing education presented, not to exceed one-half of the re-
newal period's continuing education requirement and the same
topic may not be used more than once biennially; an author of
a book or peer reviewed article that enhances a licensee's mar-
riage and family therapy knowledge or skill may claim credit not
to exceed one-half of the renewal period's continuing education
requirement.

The repeal of §801.267 regarding Determination of Clock Hour
Credits is proposed to remove redundant language which is now
proposed in §801.266.

Amendments to §801.268 include non-substantive changes.

The following are proposed changes concerning Subchapter L.
Complaints and Violations.

Amendments to §801.291 include non-substantive changes.
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Amendments to §801.292 include non-substantive changes.
Amendments to §801.293 include non-substantive changes.
Amendments to §801.294 include non-substantive changes.
No changes to §801.295.

Amendments to §801.296 simplify Complaint Procedures and
implement recommendations made by the Texas Sunset Ad-
visory Commission, employing appropriate penalty matrices in
subsection (k); and allowing staff to dismiss baseless and non-
jurisdictional complaints in subsection (I).

Amendments to §801.297 in subsections (c) and (d) conform
to changes proposed in §801.296 (related to Complaint Proce-
dures); in subsection (f) clarify that a licensee on probation must
submit proof or required notification within 30 days of moving to
another jurisdiction and within 30 days after the date the pro-
bationary order takes effect a licensee must submit proof of re-
quired notification to the principle(s) of each practice location;
also in subsection (f) remove confusing language to clarify that
a supervisor who becomes subject to a disciplinary order is no
longer an approved supervisor per §801.143(l); reorganize pro-
visions regarding board-ordered supervision under subsection
(g) and provisions concerning release from probation in subsec-
tion (h); also in subsection (h) conform to changes proposed in
§801.296 (related to Complaint Procedures). Non-substantive
changes were also made to this section.

Amendments to §801.298 include non-substantive changes.

Amendments to §801.299 move language regarding administra-
tive penalty from §801.302 to subsection (a); remove unneces-
sary provisions that repeat statute and redesignate subsections
(b) through (d); and move provisions regarding severity level
and sanction guide to §801.302 as referenced in subsection (d).
Non-substantive changes were also made to this section.

Amendments to §801.300 include non-substantive changes.
No changes to §801.301.

Amendments to §801.302 incorporate language regarding
administrative penalty amounts for each severity level from
§801.299 to subsections (1) through (3); remove statement in
subsection (1) regarding regaining licensure after revocation of
license because it appears to conflict with Texas Occupations
Code, Sec. 502.252(b)(8) related to qualifications for licensure.
Non-substantive changes were also made to this section.

Amendments to §801.303 conform to changes proposed in
§801.296 (related to Complaint Procedures). Non-substantive
changes were also made to this section.

New §801.304 introduces reciprocal discipline: in subsection (a)
Staff opens a complaint upon receipt of a report of disciplinary
action imposed by another health licensing board in this state
or any other jurisdiction; subsection (b) provides that the dis-
ciplinary action imposed is the action applicable to the same
conduct or rule violation under board rules; and subsection (c)
provides that a voluntary surrender of a license in lieu of dis-
ciplinary action or during an investigation by another health li-
censing board in this state or any other jurisdiction constitutes
disciplinary action under this rule. Staff opens a complaint and
the disciplinary action imposed is the disciplinary action applica-
ble under board rules to the alleged conduct as if proved.

The following are proposed changes concerning Subchapter M.
Licensing of Persons with Criminal Backgrounds.

Amendments to §801.331 include non-substantive changes.
Amendments to §801.332 include non-substantive changes.

The following are proposed changes concerning Subchapter N,
including changing the subchapter heading to Informal Settle-
ment Conference.

Amendments to §801.351 conform to changes proposed in
§801.296 (related to Complaint Procedures); remove language
regarding ethics committee's or executive director's discretion
to hold a conference and redesignate subsections (b) through
(q); reorganize and simplify provisions regarding notice of the
informal settlement conference in subsection (c); also in sub-
section (c), incorporate language from §801.362 to eliminate
redundancy; reorder subsections (e), (g), (i), (j), and (I) for more
logical flow; and consolidate provisions regarding respondent's
acceptance of rejection of settlement recommendations in
subsection (0). Non-substantive changes were also made to
this section.

The following are proposed changes concerning Subchapter O.
Formal Hearings.

Amendments to §801.362 remove redundant language subsec-
tion (b) - see §801.351(c); and redesignate subsection (b). Non-
substantive changes were also made to this section.

Amendments to §801.363 include non-substantive changes.
Amendments to §801.364 include non-substantive changes.
FISCAL NOTE

The board has determined that for each year of the first five years
that the sections will be in effect, there will be no fiscal implica-
tions to state or local governments as a result of enforcing and
administering the sections as proposed.

GOVERNMENT GROWTH IMPACT STATEMENT

The board has determined that during the first five years that
these provisions will be in effect, the proposed rules neither cre-
ate or nor eliminate a government program; implementation of
the proposed rules requires neither the creation of new employee
positions nor the elimination of existing employee positions; im-
plementation of the proposed rules require neither an increase
nor decrease in future legislative appropriations to the agency;
the proposed rules require a decrease in fees paid to the agency;
the proposed rules does not create a new rule; the proposed
rules neither expand, limit, nor repeal an existing regulation; the
proposed rules neither increase nor decrease the number of indi-
viduals subject to the rule's applicability; and the proposed rules
neither positively nor adversely affect this state's economy.

SMALL AND MICRO-BUSINESS ECONOMIC IMPACT ANALY-
SIS

The board has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities required to comply with the sections as proposed.
This was determined by interpretation of the rules that small busi-
nesses, micro-businesses, and rural communities will not be re-
quired to alter their business practices in order to comply with
the sections.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons who are
required to comply with the sections as proposed. The proposal
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will not affect a local economy. There is no anticipated negative
impact on local employment.

COSTS TO REGULATED PERSONS

Texas Government Code, §2001.0045 does not apply to these
proposed rules because these rules are necessary to protect the
health, safety, and welfare of the residents of Texas.

PUBLIC BENEFIT

In addition, the board has determined that for each year of the
first five years the sections are in effect, the public will bene-
fit from adoption of the sections. The public benefit anticipated
as a result of enforcing or administering the sections is contin-
ued assurance of public health and safety through the effective
licensing and regulation of marriage and family therapists. Fi-
nally, the restructuring of many of the rules should improve com-
prehension, resulting in fewer legal costs to the state and mental
health care providers.

REGULATORY ANALYSIS

The board has determined that this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

Board staff has determined that the proposed rules do not re-
strict or limit an owner's right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under Texas Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposed rules may be submitted to Sarah
Faszholz, Interim Executive Director, Texas State Board of
Examiners of Marriage and Family Therapists, Mail Code
1982, P.O. Box 149347, Austin, Texas 78714-9347 or by email
to mft@hhsc.state.tx.us. When emailing comments, please
indicate "Comments on Proposed Rules" in the subject line.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

SUBCHAPTER A. INTRODUCTION
22 TAC §801.2

The amendment is sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt
rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-

tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendment affects Texas Occupations Code, Chapter 502.
$§801.2.  Definitions.

The following words and terms when used in this chapter, [shall] have
the following meanings unless the context indicates otherwise.

(1) Accredited institutions or programs--An institution of
higher education accredited by a regionally accrediting agency recog-
nized by the Texas Higher Education Coordinating Board. [er pregram
which helds acereditation or eandidaey status from an acereditation or-
tionr (CHEA)-]

(2) Act--Texas Occupations Code, Chapter 502, the Li-
censed Marriage and Family Therapist Act. [(relating to Marriage and
Family Fherapists):]

(3) Administrative law judge (ALJ)--An individual who
presides at an administrative hearing held under Texas Government
Code, Chapter 2001 (relating to Administrative Procedure), as defined
in Texas Government Code, Chapter 2003 (relating to State Office of
Administrative Hearings).

(4) APA--The Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001.
associate: The appropriate board-approved i to use in ref-
Therapist Associate," or "LMFT Associate." Other terminology or ab-
used-}

(5) [¢6)] Board--The Texas State Board of Examiners of
Marriage and Family Therapists.

(6) [€B] Client--An individual, family, couple, group, or
organization who receives or has received services from a person iden-
tified as a marriage and family therapist who is either licensed by the
board or unlicensed.

(7) [€8)] Completed application--The official marriage and
family therapy application form, fees and all supporting documentation
which meets the criteria [set eut] in §801.73 of this title (relating to
Required Application Materials).

(8) [(9)] Contested case--A proceeding in accordance with
the APA and this chapter, including[; but net limited to;] rule enforce-
ment and licensing[;] in which the legal rights, duties, or privileges of
a party are to be determined by the board after an opportunity for an
adjudicative hearing.

(9) Disciplinary action--A sanction imposed by board or-
der, such as denial, reprimand, probated suspension, suspension, or re-
vocation of a license or administrative penalty. A disciplinary action is
posted on the board's website and reported to the National Practitioner
Data Bank.

[(10) Department--The Department of State Health Ser-

viees}

(10) [EHDH] Endorsement--The process whereby the board
reviews licensing requirements that a license applicant completed
while under the jurisdiction of an out-of-state marriage and family
therapy regulatory board. The board may accept, deny or grant partial
credit for requirements completed in a different jurisdiction.
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(11) [¢2)] Family system [systems]--An open, on-going,
goal-seeking, self-regulating, social system which shares features of all
such systems. Certain features such as its unique structuring of gender,
race, nationality and generation set it apart from other social systems.
Each individual family system is shaped by its own particular structural
features (size, complexity, composition, and life stage), the psychobio-
logical characteristics of its individual members (age, race, nationality,
gender, fertility, health and temperament) and its socio-cultural and his-
toric position in its larger environment.

(12) [(43)] Formal hearing--A hearing or proceeding in ac-
cordance with this chapter[; inclading a contested ease as defined in
this seetion] to address the issues of a contested case.

(13) [E4)] Group supervision--Supervision that involves a
minimum of three and no more than six marriage and family super-
visees or LMFT Associates [asseetates] in a clinical setting during the
supervision hour. [A supervision hour is fifty minutes].

(14) HHSC--The Health and Human Services Commis-

sion.

(15) Individual supervision--Supervision of no more than
two marriage and family therapy supervisees or LMFT Associates
[asseeiates] in a clinical setting during the supervision hour. [A
supervision heur is fifty minutes:]

(16) Informal settlement conference--An informal disposi-
tion of a contested case held to determine whether the disputed matters
can be resolved without further proceedings.

(17) [(46)] Investigator--A professional complaint investi-
gator employed by the HHSC. [department:]

(18) Jurisprudence exam--An online learning experience
based on the Act, board rules, and other state laws and rules relating to
the practice of marriage and family therapy.

(19) [ED] License--A marriage and family therapist
license, a marriage and family therapist associate license, [er] a
provisional marriage and family therapist license, or a provisional
marriage and family therapist associate license.

(20) [(#8)] Licensed marriage and family therapist
(LMFT)--A qualified [A#n] individual licensed by the board [whe
offers] to provide marriage and family therapy for compensation.

[(19) Licensee—-Any person licensed by the Texas State
Board of Examiners of Marriage and Family Therapists:]

(21) [20)] Licensed marriage and family therapist asso-
ciate (LMFT Associate)--A qualified [A#] individual licensed by the
board [whe effers] to provide marriage and family therapy for com-
pensation under the supervision of a board-approved supervisor. The
appropriate board-approved terms to refer to an LMFT Associate are:
"Licensed Marriage and Family Therapist Associate" or "LMFT As-
sociate." Other terminology or abbreviations like "LMFT A" are not
board-approved and may not be used.

(22) Licensee--Any person licensed by the board.

(23) Licensure examination--The national licensure exam-
ination administered by the Association of Marital and Family Therapy
Regulatory Boards (AMFTRB) or the State of California marriage and
family therapy licensure examination.

(24) [@BH] Marriage and family therapy--The rendering of
professional therapeutic services to clients, singly or in groups, and
involves the professional application of family systems theories and
techniques in the delivery of therapeutic services to those persons. The

term includes the evaluation and remediation of cognitive, affective,
behavioral, or relational dysfunction or processes.

(25) [22)] Month--A calendar month.
(26) Open Meetings Act--Texas Government Code Chap-

ter 551.

(27) [3)] Party--Each person, governmental agency,
or officer or employee of a governmental agency named by the
administrative law judge [Administrative Law Judge] (ALJ) as having
an interest in the matter being considered, or any person, governmental
agency, or officer or employee of a governmental agency meeting the
requirements of a party as prescribed by applicable law.

(28) [24)] Person--An individual, corporation, partner-
ship, or other legal entity.

(29) [25)] Pleading--Any written allegation filed by a
party concerning its claim or position.

(30) Public Information Act--Texas Government Code
Chapter 552.

(31) [26)] Recognized religious practitioner--A rabbi,
clergyman, or person of similar status who is a member in good
standing of and accountable to a legally recognized denomination or
legally recognizable religious denomination or legally recognizable
religious organization and other individuals participating with them in
pastoral counseling if:

(A) thetherapy activities are within the scope of the per-
formance of [their] regular or specialized ministerial duties and are per-
formed under the auspices of sponsorship of an established and legally
recognized [eognizable] church, denomination or sect, or an integrated
auxiliary of a church as defined in 26 CFR §1.6033-2(h) [Fitle 26; Code
of Federal Regulations 1.6033-2; subsection (h) (as in effeet in 2008)]
(relating to [(Internal Revenue)] Returns by exempt organizations (tax-
able years beginning after December 31, 1969) and returns by certain
nonexempt organizations (taxable years beginning after December 31,
1980));

(B) the individual providing the service remains ac-
countable to the established authority of that church, denomination,
sect, or integrated auxiliary; and

(C) the person does not use the title of or hold himself
or herself out as a licensed marriage and family therapist.

(32) Respondent--A person alleged to have violated the act
or Board rules.

(33) [€D] Supervision--The guidance or management in
the provision of clinical services by a marriage and family therapy su-
pervisee or LMFT Associate, which must be conducted for at least one
supervision hour each week, except for good cause shown.

(34) Supervision hour--50 minutes.

(35) [28)] Supervisor--An LMFT with supervisor sta-
tus [A person]| meeting the requirements set out in §801.143 of
this title (relating to Supervisor Requirements). The appropriate
board-approved terminology to use in reference to a Supervisor is:
"Supervisor," "Licensed Marriage and Family Therapist Supervisor,"
"LMFT-S" or "LMFT Supervisor." Other terminology or abbreviations
will [Jike "EMET S" are not beard-approved and shall] not be used.

(36) [29)] Technology-assisted services--Providing ther-
apy or supervision with [Serviees that use] technologies and devices
for [that enable] electronic communication and information exchange
[to provide therapy or supervision] between a licensee in one location
and a client or supervisee in another location.
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[(30) Texas Open Mectings Act--Government Code, Chap-
ter 5544

[(31) Texas Public Information Act--Government Code,
Chapter 5523

(37) [B2)] Therapist--A person who holds a license issued
by the board. [Fexas licensed marriage and family therapist or a Texas
licensed marriage and family therapist assoeiate:]

(38) [€33)] Waiver--The suspension of educational, pro-
fessional, or [andfer] examination requirements for an applicant

[applicants] who meets [meet] licensing requirements under special
conditions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805133

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER B. THE BOARD
22 TAC §§801.11 - 801.19

The amendments are sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt
rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendments affect Texas Occupations Code, Chapter 502.
§801.11.  The Board.

(a) Membership. The board is composed of nine members ap-
pointed by the governor. Four members must be selected from the gen-
eral public. Five members must be eligible for licensure under the Act,
at least one of whom must be a professional educator in marriage and
family therapy. These members must have engaged in the practice of
education of marriage and family therapy for at least five years, or have
5,000 hours of clinical experience in the practice of marriage and fam-
ily therapy.

(b) Terms. Members of the board hold office for staggered
six-year terms. Three members' terms expire February 1 of each odd-
numbered year.

(c) Vacancies. In the event of a vacancy, the governor will
[shall] appoint a replacement who meets the qualifications of the va-
cated office to fill the unexpired part of the term.

(d) Elections. Atthe meeting held nearest to August 31 of each
year, the board will [shall] elect a vice-chair by a majority vote of the
members present.

(e) Officers.

(1) Chair. The chair is [shall be] appointed by the governor
and serves [will serve] at the will of the governor.

(A) The chair presides [shall preside] at all meetings [at
whieh] he or she attends [is in attendanee] and performs [shall perform|
all duties prescribed by law and board rules.

(B) The chair is authorized by the board to make minor
procedural decisions regarding board activities in order to facilitate the
responsiveness and effectiveness of the board. The executive director
will keep a record [shall keep a tabulatien] of the minor procedural de-
cisions and include them in the executive director's report to the board.

meeting-}
(2) Vice-chair.

(A) The vice-chair performs [shall perform] the duties
of the chair in the absence or disability of the chair.

(B) In the event of a vacancy, [Sheuld the office of the
chair become vaecant;] the vice-chair will serve as chair [shall serve]
until a successor is appointed. [ramed:]

(f) Committees. The chair may appoint board members
to committees to assist the board in its work. All committees will
[eppointed by the chair shall] consist of no more than four members
and will [shall] make reports to the board at regular meetings. [The
beard shall direet all such reports to the exeeutive director for distribu-
tion:] The chair will [beard shall] appoint at least one public member
to any [beard] committee established to review a complaint [filed with
the board] or [review an| enforcement action [against a license holder
related to a complaint filed with the board].

(g) Compensation. No board member [ef the beard] may re-
ceive compensation for serving on the board. Each member is entitled
to reimbursement of travel expenses for each day [that] the member
performs board functions [as a member of the beard)].

(h) Meetings.
(1) Agendas.

(A) The executive director or the executive director's
designee will [shall] prepare and submit to each board member [ef the
beard] an agenda which includes items required by law, items requested
by members, and other matters of board business [which have been]
approved by the chair.

(B) The official agenda of a board meeting will [shall]
be filed with the [Fexas] secretary of state as required by Texas Gov-

ernment Code, Chapter 551 (relating to Open Meetings). [the Texas
Open Meetings Aet]

(C) Any individual wishing to be on the agenda to
present a specified topic at a meeting of the board must provide a
written request to the executive director in time to be placed on the
agenda (not later than 30 days before [prier te] the scheduled date of
the meeting) which describes the topic to be addressed. The chair may
limit as appropriate the time for public participation.
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(2) Frequency of meetings. The board will [shall] meet
at least biannually and may meet at other times as the chair deems
necessary. All meetings will [shall] be conducted in accordance with
Texas Government Code, Chapter 551 (relating to Open Meetings).

[the Fexas Open Meetings Aet:]

(3) Attendance. It is grounds for removal from the board
if [H] a member is absent from more than half of the regularly sched-
uled board meetings [that] the member is eligible to attend during the
calendar year without an excuse approved|[; unless the absence is ex-
eused] by majority vote of the board[; a petential ground for removal
from the board may exist]. The chair will [shall] notify the governor
[that] a potential ground for removal exists. The attendance records of
the members will [may] be made available to the governor of the State
of Texas and [and/er] the Texas Sunset Advisory Commission.

(4) Rules of parliamentary procedure. All official board
decisions will be [decisions made by the beard shall be] made ac-
cording to parliamentary procedure as set forth in the latest edition of
Robert's Rules of Order Revised. If a question arises concerning inter-
pretation of the latest edition of Robert's Rules of Order Revised, the
chair or acting chair will make the decision.

(5) Transaction of official business. The board may trans-
act official business only when it is a legally constituted meeting with
a quorum present. Five members of the board constitute a quorum.

(i) The board is [shall] not [be] bound in any way by any
statement or action on the part of any board member, committee
[subeommittee] member, or staff member, except when a statement or
action is in pursuance of the specific instruction of the board. Board
member or staff member opinions, except when a statement or action
is in pursuance of the specific instructions of the board, about ethical
dilemmas or practice issues should never be substituted for appropriate
professional consultation or legal advice.

(j) Training. A person who is appointed to and qualifies for
office as a board member [of the beard] may not vote, deliberate, or be
counted as a member in attendance at a meeting of the board until the
person completes a training program meeting [that meets] the require-
ments established in Texas Government Code Chapter 551 (relating to

Open Meetings). [the Aet:]
§801.12.  Petition for the Adoption of a Rule.

(a) Purpose. The purpose of this section is to establish proce-
dures for the submission, consideration, and disposition of a petition to
adopt a rule.

(b) Submission of the petition.
(1) Any person may petition the board to adopt a rule.
(2) The petition must [shall] be in writing; [shall] state the

petitioner's name, address, and telephone number; and [shall] contain
the following:

(A) a brief explanation of and justification for the pro-
posed rule;

(B) the text of the proposed rule prepared in a manner
to indicate the words to be added or deleted from the current text, if
any;

(C) astatement of the statutory or other authority under
which the proposed rule is to be promulgated; and

(D) the public benefit anticipated as a result of adopting
the proposed rule or the anticipated injury or inequity which could re-
sult from the failure to adopt the proposed rule.

(3) The petition must [shall] be filed with the board office.

(4) The executive director or the executive director's de-
signee may determine that the petition does not contain the information
described in paragraph (2) of this subsection and return the petition to
the petitioner.

(c) Consideration and disposition of the petition.

(1) Except as otherwise provided in subsection (d) of this
section, the executive director must [shall] submit a completed petition
to the board for consideration.

(2) If the board denies the petition, the board must [shal]
give the petitioner written notice of the board's denial, including the
board's reasons for the denial.

(3) If the board begins [inttiates] rulemaking procedures,
the version of the rule [whieh] the board proposes may differ from the
version proposed by the petitioner.

(d) Subsequent petitions to adopt the same or similar rules.
[All initial petitions for the adoption of a rule shall be presented to and
decided by the beard in accordance with the provisions of subsections
(b) and (e) of this section:] The board may refuse to consider a sub-
sequent petition for the adoption of the same or similar rule submitted
within six months after the date of an initial petition.

$§801.13.  Executive Director and HHSC [the Departiment].
(a) Following consultation with the board members, HHSC

will appoint an [the department shall designate a department] employee

as executive director for the board.

(b) The executive director[;] or the executive director's de-
signee[;] keeps [shall keep] the minutes of the meetings and proceed-
ings of the board and is [shall be] the custodian of the files and records
of the board.

(c) HHSC exercises [The department shall exereise] general
supervision over individuals employed in the administration of the
Texas Occupations Code, Chapter 502 (relating to the Act) [Aet].

(d) The executive director is [shall be] responsible for the pre-
liminary information regarding complaints and for the presentation of
[the formal] complaints to the board.

(e) The executive director or the executive director's designee
processes [shall handle] all correspondence for the board and prepares
[ebtain; assemble; or prepare] reports and information [that] the board
may modify or authorize.

(f) The executive director or the executive director's designee
is responsible for [shall have the respensibility ef] assembling and re-
viewing application materials [submitted by applicants for licensure].
Determinations made by the executive director or the executive direc-
tor's designee are subject to [the] approval or [and/er] modification by
[ef] the board, which makes [shall make] the final decision regarding
[the] applicant eligibility [ef the applicants].

fe) The exeeutive director shall sign the approved minutes of
each meeting-}

§801.14.  Official Records.

(a) All official records of the board, except those records
containing information considered confidential under the provisions of
Texas Government Code, Chapter 552 (relating to Public Information)
and the Act are [the Texas Publie Information Aet; shall be] open for
public inspection during regular office hours.

(b) Official records will [shall] not be taken from board offices;
however, persons may obtain copies of files upon written request and
by paying the cost per page set by the General Services Commission

and HHSC [the department].
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$801.15.  Impartiality and Nondiscrimination.

(a) The board will [shall] make no decision in the discharge of
its statutory authority with regard to any person's race, religion, color,
gender, national origin, age, disability, sexual orientation, or genetic
information.

(b) Any board member who is unable to be impartial in the
determination of an applicant's eligibility for licensure or board-ap-
proved supervisor status or in a disciplinary action against a licensee
must [shall se] declare this to the board and [shall] not participate in
any board proceedings involving that applicant or licensee.

§801.16.  Policy on Disability Accommodations.

The board complies with the Americans with Disabilities Act (42
U.S.C. §12101 et seq.) in the delivery of its services to applicants
and licensees. A person who needs reasonable accommodations in
order to access board services must [shall] request accommodations
in writing and may be required to provide verification of the person's
disability and recommendations for appropriate accommodations from
a medical, mental health, rehabilitation, or educational professional or
specialist qualified to make such recommendations.

$§801.17. License Certificate.

(a) The board will [shall prepare and] provide [te] each
licensee [Licensed Marriage and FEamily Therapist and Licensed
Marriage and Family Therapist Assoeiate] a license certificate and a

renewal card which contains the licensee's name and license number.

(b) Any license certificate or renewal card issued by the board
remains the board's property and must be surrendered to the board upon
demand.

$801.18. Fees.

fa) The board has established the following fees for licenses;
license renewals; examinations; and all other administrative

under the Licensed Marriage and Family Therapists Aet (Aet)-}
(a) [(b)] The schedule of fees is [shall be] as follows:
(1) application fee--$40;

(2) licensure examination fee--is [shall be] in accordance
with the current contracted examination fee;

(3) initial licensure fee issued for a two-year term--$90;
(4) biennial renewal fee--$130;

(5) late renewal fees [fee—late renewal fees shall be set as
follows]:
(A) on or before 90 days after the expiration date

[within 90 days]--biennial renewal fee plus $33 [ene-fourth of the
current biennial renewal fee ($33)]; and

(B) more [lenger] than 90 days but less than one year
after the expiration date--biennial renewal fee plus $65 [one-half of the
current biennial renewal fee ($63)];

(6) inactive status (administrative) fee--$75;

(7) duplicate license fee--$10;

(8) provisional licensure fee--$40;

(9) [(40)] child support reinstatement fee--$40;

(10) [(D)] verification fee--$10;

(11) [E2)] student loan default reinstatement fee--$40;

(12) [E3)] criminal history evaluation letter fee--$50;

(13) [E4)] application fee for board approved supervisor
status--$20; and

(14) [E45)] biennial renewal fee for board-approved super-
visor status--$50 [biennially].

(b) [€e)] All fees are nonrefundable.

(c) [€d)] For all applications and renewals [renewal applica-
tiens], the board is required [autherized] to collect subscription and
convenience fees to recover costs associated with application and re-
newal [applieation] processing through www.texas.gov. [Fer all apph-
cations and renewal applications; the board is authorized to collect fees
to fund the Office of Patient Protection in aceordance with Oceupations

Code; Chapter 101 (relating to Health Professions Couneil):]
(d) For all applications and renewals, the board is required

to collect fees to fund the Office of Patient Protection in accordance
with Texas Occupations Code, §101.307 (relating to Health Professions

Council).
(e) The board will [shall] make periodic reviews of its fee

schedule to ensure [and make any adjustments neeessary to provide]
funds [te] meet its expenses without creating an unnecessary surplus.

All fee changes will [shall] be made through rulemaking procedures.

$§801.19.  Request for Criminal History Evaluation Letter.

(a) Inaccordance with [the] Texas Occupations Code, §53.102
(relating to Request for Criminal History Evaluation Letter), a person
may request staff [the department] to issue a criminal history evaluation
letter regarding the person's eligibility for a license if the person:

(1) is enrolled or planning to enroll in an educational pro-
gram that prepares a person for an initial license or is planning to take
an examination for an initial license; and

(2) has reason to believe [that] the person is ineligible for
the license due to a conviction or deferred adjudication [for a feleny o
misdemeanor offense].

(b) A person making a request for issuance of a criminal his-
tory evaluation letter must [shall] submit the request on a form pre-
scribed by staff, [the department; accompanied by| the criminal history
evaluation letter fee, and the required supporting documentation[;] as
described on the form. The request must [shall] state the basis for the
person's potential ineligibility.

(c) Staff have [The department has] the same authority to in-
vestigate a request submitted under this section and the requestor's eli-
gibility that staff have [the department has] to investigate a person ap-
plying for a license.

(d) If staff determine [the department determines that] a
ground for ineligibility does not exist, staff will [the department shall]
notify the requestor in writing of the determination[- The notice shall
be issued] not later than the 90th day after the date staff [the depart-
ment] received the request form, the criminal history evaluation letter
fee, and any supporting documentation as described in the request
form.

(e) If staff determine [the determines that] the re-
questor is ineligible for a license, staff will [the department shall] issue
a letter setting out each basis for potential ineligibility and staff's [the
department's] determination as to eligibility. The letter will [shall] be
issued not later than the 90th day after the date staff [the department]
received the request form, the criminal history evaluation letter fee, and
any supporting documentation as described in the request form. In the
absence of [rew] evidence known to, but not disclosed by, the requestor
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or not reasonably available to staff [the department] at the time the let-
ter is issued, staff's [the department's] ruling on the request determines
the requestor's eligibility with respect to the grounds for potential inel-
igibility set out in the letter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805134

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972
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SUBCHAPTER C. GUIDELINES FOR
PROFESSIONAL THERAPEUTIC SERVICES
AND CODE OF ETHICS

22 TAC §§801.42 - 801.58

The amendments are sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt
rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendments affect Texas Occupations Code, Chapter 502.

$§801.42.  Professional Therapeutic Services.
The following are professional therapeutic services which may be pro-
vided by an LMFT or LMFT Associate [a Licensed Marriage and Fam-
iy Therapist or a Licensed Marriage and Eamily Therapist Associate].
(1) Marriage and couples therapy using [which utilizes]
systems, methods, and processes which include interpersonal, cog-
nitive, cognitive-behavioral, developmental, psychodynamic, and
affective methods and strategies to achieve resolution of problems
associated with cohabitation and interdependence of adults living
as couples through the changing life cycle. These family system
approaches assist in stabilizing and alleviating mental, emotional, or
behavioral dysfunctions of either partner.

(2) Sex therapy using [which utilizes] systems, methods,
and processes which include interpersonal, cognitive, cognitive-be-
havioral, developmental, psychodynamic, and affective methods and
strategies in the resolution of sexual disorders, except treatment for
sex offenses. Sex offender treatment as defined by Texas Occupations
Code, Chapter 110, and Chapter 810 of this title (relating to Council on
Sex Offender Treatment), is not included under Sex Therapy. An indi-
vidual seeking treatment for a sexual offense must [shall] be referred

for services to [frem] those licensed by the Council on Sex Offender
Treatment.

(3) Family therapy using [whieh utilizes] systems, meth-
ods, and processes which include interpersonal, cognitive, cognitive-
behavioral, developmental, psychodynamic, affective, and family sys-
tems methods and strategies with families to achieve mental, emo-
tional, physical, moral, educational, spiritual, and career development
and adjustment through the changing family life cycle. These family
system approaches assist in stabilizing and alleviating mental, emo-
tional, or behavioral dysfunctions of a family member.

(4) Child therapy using [whieh utilizes] systems methods
and processes which include interpersonal, cognitive, cognitive-behav-
ioral, developmental, psychodynamic, affective and family systems
methods and strategies with families to achieve mental, emotional,
physical, moral, educational, spiritual, and career development and ad-
justment through the changing family life cycle. These family system
approaches assist in stabilizing and alleviating mental, emotional, or
behavioral dysfunctions of a child.

(5) Play therapy using [whieh utilizes] systems, methods,
and processes which include play and play media as the child's natural
medium of self-expression, and verbal tracking of the child's play be-
haviors as part of the therapist's role in helping children overcome their
social, emotional, and mental problems.

(6) Individual psychotherapy using [which utilizes] sys-
tems, methods, and processes which include interpersonal, cognitive,
cognitive-behavioral, developmental, psychodynamic, affective and
family systems methods and strategies to achieve mental, emotional,
physical, social, moral, educational, spiritual, and career development
and adjustment through the developmental life span. These family
system approaches assist in stabilizing and alleviating mental, emo-
tional or behavioral dysfunctions in an individual.

(7) Divorce therapy using [which utilizes] systems, meth-
ods, and processes which include interpersonal, cognitive, cognitive
behavioral, developmental, psychodynamic, affective and family sys-
tem methods and strategies with families to achieve mental, emotional,
physical, moral, educational, spiritual, and career development and ad-
justment through the changing family life cycle. These family system
approaches assist in stabilizing and alleviating mental, emotional, or
behavioral dysfunctions of the partners.

(8) Mediation using [whiech utilizes] systems, methods, and
processes to facilitate resolution of disputes between two or more dis-
senting parties, including but not limited to any issues in divorce set-
tlements, parenting plan modifications, parent-child conflicts, pre-mar-
ital agreements, workplace conflicts, and estate settlements. Mediation
involves specialized therapeutic skills that foster cooperative problem
solving, stabilization of relationships, and amicable agreements. A
court appointed mediation requires a specialized training period.

(9) Group therapy using [which utilizes] systems methods
and processes which include interpersonal, cognitive, cognitive-be-
havioral, developmental, psychodynamic, and affective methods and
strategies to achieve mental, emotional, physical, moral, educational,
spiritual, and career development and adjustment throughout the life
span.

(10) Chemical dependency therapy using [which utilizes]
systems methods and processes which include interpersonal, cognitive,
cognitive-behavioral, developmental, psychodynamic, affective meth-
ods and strategies, and 12-step methods to promote the healing of the
client.

(11) Rehabilitation therapy using [whiech utilizes] systems
methods and processes which include interpersonal, cognitive, cogni-
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tive-behavioral, developmental, psychodynamic, and affective meth-
ods and strategies to achieve adjustment to a disabling condition and
to reintegrate the individual into the mainstream of society.

(12) Referral services using [which utilizes] systems meth-
ods and processes which include evaluating and identifying needs of
clients to determine the advisability of referral to other specialists, and
informing the client of such judgment and communicating as requested
or deemed appropriate to such referral sources. This includes social
studies and family assessments of the individual within the family.

(13) Diagnostic assessment using [which wutilizes] the
knowledge organized in the Diagnostic and Statistical Manual of
Mental Disorders (DSM) as well as the International Classification
of Diseases (ICD) as part of their therapeutic role to help individuals
identify their emotional, mental, and behavioral problems when
necessary.

(14) Psychotherapy using [which utilizes] systems meth-
ods and processes which include interpersonal, cognitive, cognitive-
behavioral, developmental, psychodynamic, and affective methods and
strategies to assist clients in their efforts to recover from mental or emo-
tional illness.

(15) Hypnotherapy using [which utilizes] systems methods
and processes which include the principles of hypnosis and post-hyp-
notic suggestion in the treatment of mental and emotional disorders and
addictions.

(16) Biofeedback using [whieh utilizes] systems methods
and processes which include electronic equipment to monitor and
provide feedback regarding the individual's physiological responses
to stress. The therapist who uses biofeedback must be able to prove
academic preparation and supervision in the use of the equipment as a
part of the therapist's academic program or the substantial equivalent
provided through continuing education.

(17) Assessment and appraisal using [which utilizes] sys-
tems methods and processes which include formal and informal instru-
ments and procedures, for which the therapist has received appropri-
ate training and supervision in individual and group settings for the
purposes of determining the client's strengths and weaknesses, mental
condition, emotional stability, intellectual ability, interests, aptitudes,
achievement level and other personal characteristics for a better under-
standing of human behavior, and for diagnosing mental problems.

(18) Consultation using [whieh utilizes] systems, methods,
and processes which include the application of specific principles and
procedures in consulting to provide assistance in understanding and
solving current or potential problems that the consultee may have in
relation to a third party, whether individuals, groups, or organizations.

(19) Activities under the Texas Family Code, Chapter 153,
Subchapter K, concerning Parenting Plan, Parenting Coordinator, and
Parenting Facilitator. [pertaining to parenting plan and parenting faeil-
tator.|

(20) Parent education and parent training including advice,
counseling, or instructions to parents or children.

(21) Life coaching and any related techniques or modali-
ties.

(22) Any other related services provided by a licensee.
§801.43.  Professional Representation.

(a) When providing professional therapeutic services|[s] as de-
fined in §801.42 of this title (relating to Professional Therapeutic Ser-
vices), a licensee must [shall] indicate his or her licensure status as an

LMFT or LMFT Associate [a Licensed Marriage and Eamily Therapist

or a Licensed Marriage and Eamily Therapist Assoeiate], including any
probationary status or other restrictions placed on the licensee by the
board.

(b) A licensee must [shall] not make any false, misleading,
deceptive, fraudulent or exaggerated claim or [misleading elaim of]
statement about the licensee's services, including: [but net limited to:]

(1) the effectiveness of services;

(2) the licensee's qualifications, capabilities, background,
training, education, experience, professional affiliations, fees, prod-
ucts, or publications; or

(3) the practice of marriage and family therapy.

(c) A licensee must [shall] not misrepresent any agency or or-
ganization by presenting it as having attributes that it does not possess.

(d) A licensee must [shall] not encourage, or within the li-
censee's power, allow a client to hold exaggerated ideas about the effi-
cacy of services provided by the licensee.

(e) A licensee must [shall] make reasonable efforts to prevent
others whom the licensee does not control from making misrepresen-
tations,[;] exaggerated, [or false elaims; of] false, deceptive, or fraud-
ulent claims or statements about the licensee's practice, services, qual-
ifications, associations, or activities. If a licensee learns of a misrepre-
sentation,[;] exaggerated, [or false elaim:; or] false, deceptive, or fraud-
ulent claim or statement made by another, the licensee must [shall]
take immediate and reasonable action to correct the misrepresentation,
claim or statement.

$801.44.  Relationships with Clients.

(a) A licensee must [shall] provide marriage and family ther-
apy professional services only in the context of a professional relation-
ship.

(b) A licensee must [shall] make known in writing to a
prospective client the important aspects of the professional relation-
ship, including [but net limited to;] the licensee's status as an LMFT
or LMFT Associate, [a Licensed Marriage and Family Therapist
ineluding] any probationary status or other restrictions placed on the
licensee by the board, office procedures, after-hours coverage, fees,
and arrangements for payment (which might affect the client's decision
to enter into the relationship).

(c) A licensee must [shall] obtain an appropriate consent for
treatment before providing professional services. A licensee must
[shall] make reasonable efforts to determine whether the conservator-
ship, guardianship, or parental rights of the client have been modified
by a court. Before [Prier to] the commencement of therapy services
to a minor client who is named in a custody agreement or court
order, a licensee must [shall] obtain and review a current copy of the
custody agreement or court order in a suit affecting the parent-child
relationship. A licensee must [shall] maintain these documents in the
client's record. When federal or state statutes provide an exemption
to secure consent of a parent or guardian before [prier to] providing
services to a minor, a licensee must [shalt] follow the protocol set forth
in such federal or state statutes.

(d) A licensee must [shall] make known in writing to a
prospective client the confidential nature of the client's disclosures and
the clinical record, including the legal limitations of the confidentiality
of the mental health record and information.

(e) No commission or rebate or any other form of remunera-
tion may [shall] be given or received by a licensee for the referral of
clients for professional services. A licensee employed or under contract
with a chemical dependency facility or a mental health facility must[;
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shall] comply with the requirements in Texas Health and Safety Code,
§164.006 (relating to Soliciting and Contracting with Certain Referral
Sources). Compliance with Texas Health and Safety Code, Chapter
164 (relating to Treatment Facilities Marketing and Admission Prac-
tices) is [shall] not [be] considered [as] a violation of state law regard-
ing illegal remuneration.

(f) A licensee must [shall] not exploit the licensee's [histher]
position of trust with a client or former client.

(g) A licensee must [shall] not engage in activities that seek to
meet the licensee's personal needs instead of the needs of the client.

(h) A licensee must [shall] not provide marriage and family
therapy services to family members, personal friends, educational as-
sociates, business associates, or others whose welfare might be jeopar-
dized by such a dual relationship.

(1) A licensee must [shall] set and maintain professional
boundaries with clients and former clients.

(j) A licensee may disclose confidential information to medi-
cal or law enforcement personnel if the licensee determines [that] there
is a probability of imminent physical injury by the client to the client or
others or there is a probability of immediate mental or emotional injury
to the client.

(k) Ingroup therapy settings, the licensee must [shall] take rea-
sonable precautions to protect individuals from physical or emotional
trauma resulting from interaction within the group.

(I) A licensee must [shall] make a reasonable effort to avoid
non-therapeutic relationships with clients or former clients. A non-
therapeutic relationship is an activity begun [initiated] by either the
licensee or the client for the purposes of establishing a non-therapeutic
relationship. A licensee must [1t is the responsibility of the licensee to]
ensure the welfare of the client if a non-therapeutic relationship arises.

fem) A licensee shall keep aceurate records of therapeutie ser-
viees to inclade; but not be Limited to; dates of serviees; types of ser-
viees; progress or case notes; and billing information for a minimum
of 5 years for an adult elient and 5 years beyond the age of 18 years of
age for a minor}

) Reeords ereated by licensees during the seope of their em-
ployment by educational institutions; by federal, state, or local govern-
ment ageneies; or political subdivisions or programs are not required
to comply with the requirements of subsection (m) of this section-}

(m) [€e)] A licensee may not [shal] bill clients or third parties
for [enly these] services not actually rendered or as agreed to in writing.

(m) [(p)] A licensee must end [shall terminate] a professional
relationship when it is reasonably clear [that] the client is not benefit-
ing from it. Upon ending a professional relationship, [termination;] if
the client still requires mental health services, the licensee must [shall]
make reasonable efforts to provide a written referral to clients for [in
writing to refer the elient to] appropriate services and to facilitate the
transfer to appropriate care.

(0) [€9)] A licensee who engages in technology-assisted ser-
vices must provide the client with the licensee's license number and
information on how to contact the board by telephone, electronic com-
munication, or mail. The licensee must comply with all other provi-
sions of this chapter.

(p) [ A licensee may not [shall] offer [enly these] services
that are beyond the licensee's[within his or her] professional compe-
tency, and the services provided must [shall] be within accepted pro-
fessional standards of practice and appropriate to the needs of the client.

(q) [€s)] A licensee must [shall] base all services on an assess-
ment, evaluation, or diagnosis of the client.

(r) [€9] A licensee must [shall] evaluate a client's progress on
a continuing basis to guide service delivery and must [shall] make use
of supervision and consultation as indicated by the client's needs.

(s) [e»] A licensee may [shall] not promote or encourage the
illegal use of alcohol or drugs by a client [elients].

(t) [69] A licensee must [shall] not knowingly offer or pro-
vide professional services to an individual concurrently receiving pro-
fessional services from another mental health services provider except
with that provider's knowledge. If a licensee learns of such concurrent
professional services, the licensee must [shall] take immediate and rea-
sonable action to inform the other mental health services provider.

&) A licensee shall refrain from providing serviees while im-
paired by medication; drugs; or aleohol}

{5y Upon termination of a relaﬁeﬂshiﬁ if professional coun-
seling or other marriage and family therapy serviees are still necessary;
the licensee shall take reasonable steps to facilitate the transfer to ap-
propriate care:}

() [69] A licensee may [shall] not aid or abet the unlicensed
practice of marriage and family therapy services by a person required
to be licensed under the Act. A licensee must [shall] report to the board
knowledge of any unlicensed practice.

(v) [€2)] A licensee may [shall] not enter into a non-profes-
sional relationship with a client's family member or any person hav-
ing a personal or professional relationship with a client, if the licensee
knows or reasonably should have known such a relationship could be
detrimental to the client.

$801.45.  Sexual Misconduct.

(a) The following words and terms, when used in this section,
[shall] have the following meanings, unless the context clearly indi-
cates otherwise.

(1) Mental health services--The assessment, diagnosis,
treatment, or therapy in a professional relationship to assist an indi-
vidual or group in:

(A) alleviating mental or emotional illness, symptoms,
conditions, or disorders, including alcohol or drug addiction;

(B) understanding conscious or subconscious motiva-
tions;

(C) resolving emotional, attitudinal, or relationship
conflicts; or

(D) modifying feelings, attitudes, or behaviors that in-
terfere with effective emotional, social, or intellectual functioning.

(2) Mental health services provider--A licensee or any
other licensed or unlicensed individual who performs or purports
to perform mental health services, including a licensee under the
provisions of the Act.

(3) Sexual contact--

(A) deviate sexual intercourse as defined by Texas Pe-
nal Code, §21.01;

(B) sexual contact as defined by Texas Penal Code,
§21.01;

(C) sexual intercourse as defined by Texas Penal Code,
§21.01;
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(D) requests by alicensee for conduct described by sub-
paragraph (A), (B), or (C) of this paragraph.

(4) Sexual exploitation--A pattern, practice, or scheme of
conduct, which may include sexual contact, that can reasonably be con-
strued as being for the purposes of sexual arousal or gratification or
sexual abuse of any person. The term does not include obtaining infor-
mation about a client's sexual history within standard accepted practice.

(5) Therapeutic deception--A representation by a licensee
that sexual contact with, or sexual exploitation by, the licensee is con-
sistent with, or a part of, a client's or former client's therapy.

(b) A licensee may [shall] not engage in sexual contact with a
person who is:

(1) aclient or a former client;

(2) asupervisee, an LMFT Associate, [an asseeiate] or an
intern for whom the licensee has administrative or clinical responsibil-

ity;

(3) a student [an intern] in a marriage and family therapy
graduate program in which the licensee offers professional or educa-
tional services; or

(4) aclinical supervisor or supervisee of the licensee.

(c) A licensee may [shall] not provide therapeutic services to
a person with whom the licensee has had a sexual relationship.

(d) A licensee may [shall] not practice therapeutic deception
or sexual exploitation.

(e) It is not a defense under subsections (b) - (d) of this sec-
tion[;] if the sexual contact, sexual exploitation, or therapeutic decep-
tion with the person occurred:

(1) with the consent of the person;

(2) outside the therapy or treatment sessions of the person;
or

(3) off the premises regularly used by the licensee for the
therapy or treatment sessions of the person.

(f) The following, when done in the context of professional
services, is [shall be] considered [te be] sexual exploitation.

(1) Sexual harassment, sexual solicitation, physical ad-
vances, or verbal or nonverbal conduct that is sexual in nature and:

(A) is offensive or creates a hostile environment, and
the licensee knows or is told this; or

(B) is sufficiently severe or intense to be abusive to a
reasonable person in the context.

(2) Any behavior, gestures, or expressions which may rea-
sonably be interpreted as inappropriately seductive or sexual.

(3) Inappropriate sexual comments about or to a person,
including making sexual comments about a person's body.

(4) Making sexually demeaning comments to or about an
individual's sexual orientation.

(5) Making comments about potential sexual performance
except when the comment is pertinent to the issue of sexual function
or dysfunction in therapy or treatment.

(6) Requesting details of sexual history or sexual likes and
dislikes when not necessary for therapy or treatment of the individual.

(7) Initiating conversation regarding the sexual likes and
dislikes when not necessary for therapy or treatment of the individual.

(8) Kissing or fondling.
(9) Making a request for non-professional social contact.
(10) Any other deliberate or repeated comments, gestures,

or physical acts not constituting sexual intimacies but of a sexual na-
ture.

(11) Any intentional exposure of genitals, anus, or breasts.

(12) Encouraging a client, student, supervisee, intern,
LMFT Associate [asseetate], or former client to masturbate in the
presence of the licensee.

(13) Masturbation by the licensee when a client, student,
supervisee, intern, LMFT Associate, [asseeiate;] or former client is
present.

(g) Examples of sexual contact includes [shall inelade] those
activities and behaviors described in Texas Penal Code, §21.01.

$801.46.  Testing.

(a) A licensee must [shall] make known to clients the purposes
and explicit use of any testing done as part of a professional relation-
ship.

(b) A licensee may [shall] not appropriate, reproduce, or mod-
ify published tests or parts thereof without the acknowledgment and
permission of the publisher.

(c) Alicensee may [shall] not administer and interpret any test
without the appropriate training and experience to administer and in-
terpret the test.

(d) Alicensee must observe the necessary precautions to main-
tain the security of any test administered by the licensee or under the
licensee's supervision.

$801.47.  Drug and Alcohol Use.
A licensee may [shall] not:

(1) use alcohol or drugs in a manner which adversely af-
fects the licensee's ability to provide marriage and family therapy ser-
vices; or

(2) use any kind of illegal drugs.

$§801.48.  Record Keeping, Confidentiality, [ and] Release of Records,
and Required Reporting.

(a) Communication between a licensee and client and the
client's records, however created or stored, are confidential under the
provisions of the Texas Health and Safety Code, Chapter 611 (relating
to Mental Health Records), and other state or federal statutes or rules
where such statutes or rules apply to a licensee's practice.

(b) A licensee may [shall] not disclose any communication,
record, or identity of a client except as provided in Texas Health and
Safety Code, Chapter 611 (relating to Mental Health Records), or other
state or federal statutes or rules.

(c) A licensee must [shall] comply with Texas Health and
Safety Code, Chapters 181 (relating to Medical Records Privacy) and
611 (relating to Mental Health Records), and other state or federal
statutes or rules where such statutes or rules apply to a licensee's
practice, concerning access to and release of mental health records and
confidential information.

(d) A licensee must [shall] report or release information as re-
quired by the following statutes:

(1) Texas Family Code, Chapter 261 (relating to Investiga-
tion of Report of Child Abuse or Neglect);
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(2) Texas Human Resources Code, Chapter 48 (relating to
Investigations and Protective Services [Serviee] for Elderly Persons
and Persons with Disabilities);

(3) Texas Health and Safety Code, Chapter 161, Subchap-
ter L (relating to Abuse, Neglect, and Unprofessional or Unethical Con-
duct in Healthcare Facilities); and

(4) Texas Civil Practice and Remedies Code, §81.006 (re-
lating to Duty to Report Sexual Exploitation by a Mental Health Ser-
vices Provider).[; and]

[(5) Occupations Code, Chapter 109 (relating to Release of
Sex Offender Treatment Information)}

(e) A licensee must [shall] keep accurate records of therapeutic
services, including [te include; but net be limited to;] dates of services,
types of services, progress or case notes and billing information for a
minimum of six [5] years for an adult client and five [5] years beyond
the age of 18 for a minor, whichever comes last.

() Records created by a licensee during the scope of the li-
censee's employment by educational institutions; by federal, state, or
local government agencies; or political subdivisions or programs are
not required to comply with the requirements of subsection (e) of this
section.

() [€D] A licensee must [shall] retain and dispose of client
records in such a way that confidentiality is maintained.

(h) [€®)] In independent practice, the licensee must establish a
plan for the custody and control of the licensee's client mental health
records in the event of the licensee's death or incapacity, or the termi-
nation of the licensee's professional services.

) A leensee shall report sexual misconduet as folows-}

HH In additien to the requirements under subsection (d)
of this seetion; if a licensee has reasonable cause to suspeet that a
client has been the vietim of a sexual exploitation; sexual contaet; or
therapeutic deception by anether licensee or a mental health serviees
provider during therapy or any other course of treatment; or if a elient
alleges sexual exploitation; sexual contaet; or therapeutic deception by
another licensee or mental health services provider (during therapy or
any other eourse of treatment); the licensee shall report alleged mis-
conduet not later than the 30th day after the date the licensee became
aware of the misconduet or the allegations to:]

[(A) the district attorney in the county in which the al-
leged sexual exploitation, sexual contact, or therapeutic deception oc-
curred;]

B) the board if the misconduct invelves a licensee:
and}

HS aﬂye&hersta%eheensmgageﬂeywhiehheenses%he
mental health serviees -

f2) Before making a report under this subseetion; the re-
porter shall inform the alleged victim of the reporter's duty to report
and shall determine if the alleged vietim wants to remain anonymous-}
[(3) A report under this subsection need contain only the
ie=3) *deﬂﬂﬁy%heaﬂeged%uﬂess%heaﬂegedv}e

tim has requested anonymitys}

contact, or therapeutic deception occurred; and]

D) provide the name of the alleged perpetrator]

$801.49. Licensees and the Board.
(a) Any person licensed by the board is bound by the provi-
sions of the Act and this chapter.

(b) A licensee must [shall] report alleged misrepresentations
or violations of this chapter to the board.

(c) The licensee must submit a written and signed [shall] report
of name changes, any changes in home or business[;] address or phone
number, employment setting, or other relevant changes to the board [
writing and signed] within 30 days of the change.

(d) The board is not responsible for any lost or misdirected
mail if sent to the address last reported by the licensee.

(e) The failure of a licensee to timely respond to a request from
the board or staff for information or other correspondence is unprofes-
sional conduct and grounds for disciplinary proceedings.

(f) A licensee must [shall] provide an official transcript
[decumentation] to the board within 30 days of the granting of an
academic degree relevant to the practice of marriage and family
therapy.

(g) A licensee must [shall] make a written report [reperts] to
the board office within 30 days of the following situations:

(1) the licensee's arrest, deferred adjudication, or criminal
conviction, other than for a Class C misdemeanor traffic offense;

(2) the filing of a criminal case against the licensee;

(3) the settlement of a judgment rendered in a civil lawsuit
filed against the licensee and related to the licensee's marriage and fam-
ily therapy practice; or

(4) complaints, investigations, or actions against the
licensee by a governmental agency or by a licensing or certification
body.

(h) Failure to make a report as required by this section is
grounds for disciplinary action by the board.

$§801.50. Corporation and Business Names.

(a) An individual practice by a licensee may be incorporated
in accordance with Texas Business Organizations Code, Chapter 301
(relating to Provisions Relating to Professional Entities) or other appli-
cable law.

(b) When an assumed name is used in any practice of therapy,
the name of the licensee must be listed in conjunction with the assumed
name. An assumed name used by a licensee may [must] not be false,
deceptive, or misleading.

§801.51.  Consumer Complaint Information.

(a) Ataminimum, a licensee must [shall] inform each client of
the name, address, and telephone number of the board for the purpose
of directing complaints to the board:

(1) on each registration form, application, or written con-
tract for services;

(2) on a sign prominently displayed in the place of busi-
ness; or

(3) inabill for therapy services provided to a client or third
party.

(b) The board will provide [shall prepare information of] con-
sumer information [interest that deseribes the regulatory funections of
the board] and board procedures for handling and resolving complaints
on its website.
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(c) The board will [shall] make consumer information avail-
able to the public and appropriate state agencies.

$§801.52.  Display of License Certificate.

(a) A licensee must [shall] display an original or true and ac-
curate copy of an original, board-issued license certificate and renewal
card in a prominent place in all locations of practice.

(b) A licensee may [shall] not make any alteration on a license
certificate or annual renewal card issued by the board.

(c) A licensee may [shall] not display a license certificate or
renewal card issued by the board that is altered, expired, suspended, or
revoked.

(d) A licensee who elects to copy a board-issued license cer-
tificate or certificate card is responsible for the use or misuse of the
reproduced license.

§801.53.  Advertising and Announcements.

(a) Information used by a licensee in any advertisement or an-
nouncement of services may [shall] not contain information which is
false, misleading, deceptive, inaccurate, incomplete, out of context,
or not readily verifiable. Advertising includes[; but is net limited to;]
any announcement of services, letterhead, business cards, commercial
products, and billing statements. Only the highest academic degree
earned from an accredited college or university or only the highest aca-
demic degree earned at a foreign university that has been determined
to be equivalent to a degree from an accredited institution or program
by a member of the National Association of Credential Evaluation Ser-
vices and relevant to the profession of therapy or a therapy-related field
shall be used when advertising or announcing therapeutic services to
the public or in therapy-related professional representations. A licensee
may advertise or announce his or her other degrees or equivalent de-
grees earned at foreign institutions from accredited colleges or univer-
sities if the subject of the degree is specified.

(b) False, misleading, or deceptive advertising or advertising
that is not readily subject to verification includes advertising that:

(1) makes any material misrepresentation of fact or omits
a fact necessary to make the statement as a whole not materially mis-
leading;

(2) makes any representation likely to create an unjustified
expectation about the results of a health care service or procedure;

(3) compares a health care professional's services with an-
other health care professional's services unless the comparison can be
factually substantiated;

(4) contains a testimonial that includes false, deceptive, or
misleading statements, or fails to include disclaimers or warnings as to
the credentials of the person making the testimonial;

(5) causes confusion or misunderstanding as to the creden-
tials, education, or licensure of a health care professional,

(6) advertises or represents that health care insurance de-
ductibles or co-payments may be waived or are not applicable to health
care services to be provided if the deductibles or co-payments are re-
quired;

(7) advertises or represents that the benefits of a health ben-
efit plan will be accepted as full payment when deductibles or co-pay-
ments are required;

(8) makes a representation that is designed to take advan-
tage of the fears or emotions of a particularly susceptible type of pa-
tient; or

(9) advertises or represents in the use of a professional
name a title or professional identification that is expressly or com-
monly reserved to or used by another profession or professional.

(¢) The board imposes no restrictions on advertising by a li-
censee with regard to the use of any medium, the licensee's personal
appearance, or the use of his or her personal voice, the size or duration
of an advertisement by a licensee, or the use of a trade name. A licensee
who retains or hires others to advertise or promote the licensee's prac-
tice remains responsible for the statements and representations made.

(d) All advertisements or announcements of therapeutic ser-
vices including telephone directory listings by a licensee must [persen
licensed by the beard] shall clearly state his or her license [the licensee's
lieensure] status by the use of a title such as "Licensed Marriage and
Family Therapist," "LMFT," "Licensed Marriage and Family Therapist
Associate," "LMFT Associate," "Licensed Marriage and Family Ther-
apist Supervisor," "LMFT-S," or "LMFT Supervisor."

(e) A licensee may [shall] not include in advertising or an-
nouncements any information or any reference to certification in a field
outside of therapy or membership in any organization that may be con-
fusing or misleading to the public as to the services or legal recognition
of the licensee.

() An LMFT or LMFT Associate holding a provisional li-
cense must [shall] indicate the provisional status on all advertisements,
billing, and announcements of treatment by the use of the term "Pro-
visional Licensed Marriage and Family Therapist" or "Provisional Li-
censed Marriage and Family Therapist Associate," as appropriate.

$801.54.  Research and Publications.

(a) Inresearch with a human subject, a licensee is responsible
for the welfare of the human subject throughout a project and must
[shall] take reasonable precautions so [that] the human subject suffers
[shall suffer] no injurious emotional, physical, or social effect.

(b) A licensee must [shall] disguise data obtained from a ther-
apeutic relationship for the purposes of education or research to ensure
full protection of the identity of the human subject client.

(c) When conducting and reporting research, a licensee must
give recognition to previous work on the topic as well as observe all
[the] copyright laws.

(d) A licensee must give due credit through joint authorship,
acknowledgment, footnote statements, or other appropriate means to
those who have contributed significantly to the licensee's research or
publication.

$801.55.  Parenting Coordination.
(a) In accordance with the Texas Family Code, §153.601(3),
"parenting coordinator" means an impartial third party:

(1) who, regardless of the title by which the person is desig-
nated by the court, performs any function described in the Texas Family
Code, §153.606, in a suit affecting the parent-child relationship; and

(2) who:

(A) is appointed under Texas Family Code, Subchapter
K (relating to Parenting Plan, Parenting Coordinator, and Parenting
Facilitator) by the court on its own motion, or on a motion or agreement
of the parties, to assist parties in resolving parenting issues through
confidential procedures; and

(B) is not appointed under another statute or a rule of
civil procedure.

(b) A licensee who serves as a parenting coordinator is not
acting under the authority of a license issued by the board, and is not

PROPOSED RULES December 14, 2018 43 TexReg 8021



engaged in the practice of marriage and family therapy. The services
provided by the licensee who serves as a parenting coordinator are not
within the jurisdiction of the board, but rather the jurisdiction of the
appointing court.

(c) Alicensee who serves as a parenting coordinator has a duty
to provide the information in subsection (b) of this section to the parties
to the suit.

(d) Records of a licensee serving as a parenting coordinator
are confidential under the Texas Civil Practices and Remedies Code,
§154.073. Licensees serving as a confidential parenting coordinator
shall comply with the Texas Civil Practices and Remedies Code, Chap-
ter 154, relating to the release of information.

(e) A licensee must [shall] not provide marriage and family
therapy services to any person while simultaneously providing parent-
ing coordination services. The foregoing rule does [shall] not apply
if the court enters a finding that mental health services are not readily
available in the location where the parties reside.

§801.56.  Parenting Facilitation.

(a) Inaccordance with House Bill 1012, 81st Legislature, Reg-
ular Session, 2009, and Texas Family Code, Chapter 153, this section
establishes the practice standards for licensees who desire to serve as
parenting facilitators.

(b) Inaccordance with the Texas Family Code, §153.601(3-a),
a "parenting facilitator" means an impartial third party:

(1) who, regardless of the title by which the person is desig-
nated by the court, performs any function described by the Texas Fam-
ily Code, §153.6061, in a suit affecting the parent-child relationship;
and

(2) who:

(A) is appointed under Texas Family Code, Subchapter
K (relating to Parenting Plan, Parenting Coordinator, and Parenting
Facilitator) by the court on its own motion, or on a motion or agreement
of the parties, to assist parties in resolving parenting issues through
procedures that are not confidential; and

(B) is not appointed under another statute or a rule of
civil procedure.

(¢) Notwithstanding any other provision of this chapter,
licensees who desire to serve as parenting facilitators must [shal]
comply with all applicable requirements of the Texas Family Code,
Chapter 153, and this section. Licensees must [shall] also comply
with all requirements of this chapter unless a provision is clearly
inconsistent with the Texas Family Code, Chapter 153, or this section.

(d) Inaccordance with the Texas Family Code, §153.6102(¢),
a licensee serving as a parenting facilitator may [shall] not provide
other marriage and family therapy services to any person while simul-
taneously providing parenting facilitation services. The foregoing rule
does [shall] not apply if the court enters a finding that mental health
services are not readily available in the location where the parties re-
side.

() In accordance with the Texas Family Code,
§153.6101(b)(1), an LMFT Associate may not [& licensed marriage
and family therapist assoeiate shall not] serve as a parenting facilitator.

(f) A licensee serving as a parenting facilitator uses [utilizes]
child-focused alternative dispute resolution processes, assists parents
in implementing their parenting plan by facilitating the resolution of
disputes in a timely manner, educates parents about children's needs,
and engages in other activities as referenced in the Texas Family Code,
Chapter 153.

(g) Alicensee serving as a parenting facilitator must [shall] as-
sist the parties involved in reducing harmful conflict and in promoting
the best interests of the children.

(h) A licensee serving as a parenting facilitator functions in
four primary areas in providing services.

(1) Conflict management function. The primary role of the
parenting facilitator is to assist the parties to work out disagreements
regarding the children to minimize conflict. To assist the parents in
reducing conflict, the parenting facilitator may monitor the electronic
or written exchanges of parent communications and suggest productive
forms of communication that limit conflict between the parents.

(2) Assessment function. A parenting facilitator must
[shall] review applicable court orders, including protective orders,
social studies, and other relevant records to analyze the impasses and
issues as brought forth by the parties.

(3) Educational function. A parenting facilitator must
[shall] educate the parties about child development, divorce, the impact
of parental behavior on children, parenting skills, and communication
and conflict resolution skills.

(4) Coordination/case management function. A parenting
facilitator must [shall] work with the professionals and systems in-
volved with the family (for example, mental health, health care, social
services, education, or legal) as well as with extended family, steppar-
ents, and significant others as necessary.

(1) A licensee serving as a parenting facilitator must [shall] be
alert to the reasonable suspicion of acts of domestic violence directed
at a parent, a current partner, or children. The parenting facilitator must
[shall] adhere to protection orders, if any, and take reasonable measures
to ensure the safety of the participants, the children and the parenting
facilitator, while understanding that even with appropriate precautions
a guarantee that no harm will occur may not be stated or implied. [ean

be neither stated nor implied:]

() In order to protect the parties and children in domestic vio-
lence cases involving power, control and coercion, a parenting facilita-
tor must [shall] tailor the techniques used [se as] to avoid offering the
opportunity for further coercion.

(k) A licensee serving as a parenting facilitator must [shall]
be alert to the reasonable suspicion of substance abuse by parents or
children, as well as mental health impairment of a parent or child.

(1) A licensee serving as a parenting facilitator may [shall] not
provide legal advice.

(m) A licensee serving as a parenting facilitator must [shall]
serve by written agreement of the parties and/or formal order of the
court.

(n) A licensee serving as a parenting facilitator may [shall] not
begin to provide [initiate providing] services until the licensee has re-
ceived and reviewed the fully executed and filed court order or the
signed agreement of the parties.

(0) A licensee serving as a parenting facilitator must [shall]
maintain impartiality in the process of parenting facilitation. Impar-
tiality means freedom from favoritism or bias in word, action, or ap-
pearance, and includes a commitment to assist all parties, as opposed
to any one individual.

(p) A licensee serving as a parenting facilitator:

(1) must end [shall terminate] or withdraw services if the
licensee determines the licensee cannot act in an impartial or objective
manner;
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(2) may [shall] not give or accept a gift, favor, loan or other
item of value from any party having an interest in the parenting facili-
tation process;

(3) may [shall] not coerce or improperly influence any
party to make a decision;

(4) may [shall] not intentionally or knowingly misrepresent
or omit any material fact, law, or circumstance in the parenting facili-
tator process; and

(5) may [shall] not accept any engagement, provide any
service, or perform any act outside the role of parenting facilitation
that would compromise the facilitator's integrity or impartiality in the
parenting facilitation process.

(@) A licensee serving as a parenting facilitator may make re-
ferrals to other professionals to work with the family, but must [shal]
avoid actual or apparent conflicts of interest by referrals. No commis-
sions, rebates, or similar remuneration may [shall] be given or received
by a licensee for parenting facilitation or other professional referrals.

(r) A licensee serving as a parenting facilitator should attempt
to bring about resolution of issues by agreement of the parties; how-
ever, the parenting facilitator is not acting in a formal mediation role.
An effort towards resolving an issue, which may include therapeutic,
mediation, education, and negotiation skills, does not disqualify a li-
censee from making recommendations regarding any issue that remains
unresolved after efforts of facilitation.

(s) A licensee serving as a parenting facilitator must [shall]
communicate with all parties, attorneys, children, and the court in
a manner which preserves the integrity of the parenting facilitation
process and considers the safety of the parents and children.

(t) A licensee serving as a parenting facilitator:
(1) may meet individually or jointly with the parties, as
deemed appropriate by the parenting facilitator, and may interview the
children;

(2) may interview any individual who provides
[individuals whe previde] services to the children to assess the chil-
dren's needs and wishes; and

(3) may communicate with the parties through face-to-face
meetings or electronic communication.

(u) A licensee serving as a parenting facilitator must, before
[shall; prier to] the beginning of the parenting facilitation process and
in writing, inform the parties of:

(1) the limitations on confidentiality in the parenting facil-
itation process; and

(2) the basis of fees and costs and the method of payment,
including any fees associated with postponement, cancellation and/or
nonappearance, and the parties' pro rata share of the fees and costs as
determined by the court order or written agreement of the parties.

(v) Information obtained during the parenting facilitation
process may [shall] not be shared outside the parenting facilitation
process except for professional purposes, as provided by court order,
by written agreement of the parties, or as directed by the board.

(w) Inthe initial session with each party, a licensee serving as
a parenting facilitator must [shall] review the nature of the parenting
facilitator's role with the parents to ensure that they understand the par-
enting facilitation process.

(x) A licensee serving as a parenting facilitator:

(1) must [shall] comply with all mandatory reporting re-
quirements, including but not limited to Texas Family Code, Chapter
261, concerning abuse or neglect of minors;

(2) must [shall] report to law enforcement or other author-
ities if they have reason to believe that any participant appears to be at
serious risk to harm themselves or a third party;

(3) must [shall] maintain records necessary to support
charges for services and expenses, and must [shall] make a detailed ac-
counting of those charges to the parties and their counsel, if requested
to do so;

(4) must [shall] maintain notes regarding all communica-
tions with the parties, the children, and other persons with whom they
speak about the case; and

(5) must [shall] maintain records in a manner that is profes-
sional, legible, comprehensive, and inclusive of information and doc-
uments that relate to the parenting facilitation process and that support
any recommendations made by the licensee.

(y) Records of a licensee serving as a parenting facilitator are
not mental health records and are not subject to the disclosure require-
ments of Texas Health and Safety Code, Chapter 611. At a mini-
mum, records shall be maintained for the period of time described in
§801.48(e) of this title (relating to Record Keeping, Confidentiality,
[and] Release of Records, and Required Reporting), or as otherwise
directed by the court.

(z) Records of alicensee serving as a parenting facilitator must
[shall] be released on the request of either parent, as directed by the
court, or as directed by the board.

(aa) Charges for parenting facilitation services must [shall] be
based upon the actual time expended by the parenting facilitator, or as
directed by the written agreement of the parties, and/or formal order of
the court.

(bb) All fees and costs must [shall] be appropriately divided
between the parties as directed by the court order of appointment and/or
as noted in the parenting facilitators' written fee disclosure to the par-
ties.

(cc) Fees may be disproportionately divided fees if one parent
is disproportionately creating a need for services and if such a division
is outlined in the court order of appointment and/or as noted in the
parenting facilitators' written fee disclosure to the parties.

(dd) Services and activities for which a licensee serving as
a parenting facilitator may charge include time spent interviewing
parents, children and collateral sources of information; preparation of
agreements, correspondence, and reports; review of records and cor-
respondence; telephone and electronic communication; travel; court
preparation; and appearances at hearings, depositions and meetings.

(ee) The minimum training for a licensee serving as a parent-
ing facilitator that is required by the Texas Family Code, §153.6101(b),
and is determined by the court is:

(1) eight hours of family violence dynamics training pro-
vided by a family violence service provider;

(2) Forty (40) [40] classroom hours of training in dispute
resolution techniques in a course conducted by an alternative dispute
resolution system or other dispute resolution organization approved by
the court;

(3) Twenty-four (24) [24] classroom hours of training in
the fields of family dynamics, child development, family law; and
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(4) Sixteen (16) [+6] hours of training in the laws and board
rules governing parenting coordination and facilitation, and the multi-
ple styles and procedures used in different models of service.

(ff) A licensee serving as a parenting facilitator:

(1) must [shall] complete minimum training as required by
the Texas Family Code, §153.6101, as determined by the appointing
court;

(2) must [shall] have extensive practical experience with
high conflict or litigating parents;

(3) must [shall] complete and document upon request ad-
vanced training in family dynamics, child maltreatment, co-parenting,
and high conflict separation and divorce; and

(4) must [shall] regularly complete continuing education
related to co-parenting issues, high-conflict families and the parenting
coordination and facilitation process.

(gg) A licensee serving as a parenting facilitator must [shall]
decline an appointment, withdraw, or request appropriate assistance
when the facts and circumstances of the case are beyond the licensee's
skill or expertise.

(hh) Since parenting facilitation services are addressed under
multiple titles in different jurisdictions nationally, acceptability of
training to meet the requirements of subsection (cc) of this section is
based on functional skills taught during the training rather than the use
of specific titles or names.

$801.57.  Child Custody Evaluations.

(a) Licensees must [shall] comply with all applicable statutes
and rules, including but not limited to Texas Family Code, Chapter
107, Subchapters D, E, and F (relating to Child Custody Evaluation,
Adoption Evaluation, and Evaluations in Contested Adoptions).

(b) When a licensee who has conducted a court-ordered child
custody evaluation or adoption evaluation receives any complaint re-
lating to the outcome of the evaluation, the licensee must report the
complaint to the court that ordered the evaluation. The board reviews
only complaints regarding forensic evaluations that allegedly violated
specific board rules.

(c) Disclosure of confidential information in violation of Texas
Family Code, §107.111 (relating to Child Custody Evaluator Access
to Investigative Records of Department of Family and Protective Ser-
vices; Offense) or §107.163 (Adoption Evaluator Access to Investiga-
tive Records of Department of Family and Protective Services; Of-
fense) is grounds for disciplinary action, up to and including license
revocation.

(d) A licensee may not provide [therapy and] any other type
of service, neither sequentially nor simultaneously [inchiding but not
limited to a child eustody evaluation or parenting faeilitation;] in the
same case he or she provides a child custody evaluation unless required
by court order. [; whether such services are delivered sequentially or
simultaneously: |

(e) A licensee may not offer an expert opinion or recommen-
dation relating to the conservatorship of or possession of or access to a
child unless the licensee has conducted a child custody evaluation re-
lating to the child in accordance with Texas Family Code, Chapter 107,
Subchapter D.

(f) Before beginning child custody evaluations or adoption
evaluations, a licensee must [shall] inform the parties in writing of:

(1) the limitations on confidentiality in the evaluation
process; and

(2) the basis of fees and costs and the method of payment,
including any fees associated with postponement, cancellation, and/or
nonappearance, and the parties' pro rata share of the fees and costs as
determined by the court order or written agreement of the parties.

(g) AnLMFT Associate may [A Licensed Marriage and Fam-
ily Therapist Assoeiate shall] not conduct child custody evaluations or
adoption evaluations unless qualified by another professional license
to provide such services or otherwise allowed by law.

$§801.58.  Technology-Assisted Services.

(a) Licensees who provide marriage and family therapy
to clients or supervision to supervisees outside the State of Texas
must [shall] comply with the laws and rules of this board and of the
out-of-state regulatory authority.

(b) Licensees who provide treatment, consultation, and super-
vision using technology-assisted services must [shall] meet the same
standards of appropriate practice as licensees who practice in tradi-
tional (i.e., in-person) settings.

(c) Inaccordance with Texas Occupations Code, §502.251 (re-
lating to License Required), a person may not practice as a marriage
and family therapist unless the person holds a license under this chap-
ter or is exempt under Texas Occupations Code, §502.004 (relating to
Application of Chapter).

(d) Before providing technology-assisted services, a licensee
must receive [Licensees may use technology-assisted services only af-
ter reeeiving] appropriate education, training, or [and/er] supervised
experience in using relevant technology. A therapist who uses technol-
ogy-assisted services must maintain documentation of academic prepa-
ration and supervision in the use of technology-assisted services as part
of the therapist's academic program or the substantial equivalent pro-
vided through at least 15 hours of continuing education and 2 hours
every subsequent renewal period. [Licensees must comply with this
subsection by January 1, 2018.]

(e) A licensee may [shall] not render therapy using technol-
ogy-assisted services without complying with the following at the on-
set of each session:

(1) fully verifying the location and identity of the client,
to the most reasonable extent possible; and

(2) disclosing the identity and applicable credentials of the
licensee; and

(3) obtaining appropriate consents from clients.

(f) Before providing technology-assisted services, a licensee
must [lieensees shall] determine whether a client is a minor. Upon
determining [that] a client is a minor, and before providing technol-
ogy-assisted services, a licensee must [licensees shall] obtain required
consent from a parent or guardian and must [shall] verify the identity
of the parent, guardian, or other person consenting to the minor's treat-
ment.

(g) The licensee must [shall] determine if technology-assisted
service is an appropriate delivery of treatment or supervision, consid-
ering the professional, intellectual, or emotional needs of the client or
supervisee.

(h) Informed consent must [shall] include, at a minimum, in-
formation that defines electronic service delivery as practiced by the li-
censee and the potential risks and ethical considerations. The licensee
must [shall] obtain and maintain written and/or electronic evidence
documenting appropriate client informed consent for the use of tech-
nology-assisted services. The licensee must [shall] ensure that the in-
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formed consent complies with other informed consent requirements in
this chapter and must [shall] include the following:

(1) identification of the client, the therapist, and the thera-
pist's credentials;

(2) list of services provided by the licensee using technol-
ogy-assisted services;

(3) client agreement that the therapist determines on an
on-going basis whether the condition being assessed or [and/er] treated
is appropriate for technology-assisted services;

(4) details on security measures taken with the use of tech-
nology-assisted services, as well as potential risks to privacy notwith-
standing such measures;

(5) information regarding secure protocols and back-up
plans in case of technical failure;

(6) the licensee's credentials or training to engage in tech-
nology-assisted services, physical location of practice, and contact in-
formation;

(7) risks and benefits of engaging in the use of technology;

(8) emergency procedures to follow when the therapist is
not available;

(9) information collected and any passive tracking mecha-
nisms used;

(10) third-party websites or services used by the licensee
to facilitate technology-assisted services; and

(11) an explanation of how records are maintained elec-
tronically, including[; but net Hmited to;] encryption type and record
security, and the archival storage period for transaction records.

(1) Therapists who use technology-assisted services must
[shall] meet or exceed applicable federal and state legal requirements
of health information privacy, including[; but net limited to;] compli-
ance with the Health Insurance Portability and Accountability Act of
1996 [1966] (HIPAA), Public Law 104-191; The Health Information
Technology for Economic and Clinical Health (HITECH) Act, 42
U.S.C. Chapter 156, Subchapter III; Texas Health and Safety Code,
Chapter 181 (relating to Medical Records Privacy); and state privacy,
confidentiality, and security rules.

1§ Licensees must comply with this section by January +;
20483
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.
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For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER D. APPLICATION
PROCEDURES

22 TAC §§801.71 - 801.76

The amendments and new sections are sanctioned by the
following sections of the Texas Occupations Code, which autho-
rize the board to adopt rules: §502.152, to establish the board's
procedures; §502.153, to set fees reasonable and necessary
to cover the costs of administering this chapter; §502.1565, to
comply with Chapter 53, Consequences of Criminal Conviction;
§502.158, to standardize information concerning complaints
made to the board; §502.202, to establish methods by which
consumers and service recipients are notified of the name, mail-
ing address, and telephone number of the board for the purpose
of directing complaints to the board; §502.204, concerning the
investigation of a complaint filed with the board; §502.2541, to
administer a jurisprudence examination; §502.2545, to adminis-
ter a waiver of examination for certain applicants; and §502.258,
to provide for the issuance of a temporary license.

The amendments and new sections affect Texas Occupations
Code, Chapter 502.
$801.71.

The purpose of this subchapter is to set out the application procedures
for examination and licensure as an LMFT and LMFT Associate [a
marriage and family therapist or marriage and family therapist asso-
ciate].

$801.72.  General Application Procedures.

Purpose of Application Procedures.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on official
board forms.

(b) The board does [will] not consider an application as offi-
cially submitted until the applicant pays the application fee. The fee
must accompany the application form.

(c) An applicant [applieation] must complete the application
process, satisfying any deficiencies [be completed] within one year of
the original date of filing. An application [that is] not completed one
year past the date an application is opened is void.

$§801.73.  Required Application Materials.
An applicant must submit:

(1) [2)] an application [Applieatiorn] form approved by the
board;[- Fhe application form shall eontain:]
mentaﬂdﬁﬁpeefpfaeﬂe%e%herst&teheeﬁsesandeemﬁeaﬂeﬂshelér
disciplinary actions taken by other jurisdictions, felony or misde-
meanor convictions; educational background including direct ehinical
experienee; supervised experience; and referenees;}

f2) a statement that the applicant has read the Aet and the
beard rules and agrees to abide by the Aet and the board rules:}

{3) the applicant's permission to the beard to seek any in-
formation or references it deems necessary to determine the applicant's
qualifications:}

f4) a statement that the applicant; if issued a license; shall
return the license to the board upon the revocation or suspension of the
license:}

5) astatement that the applicant understands that the fees
submitted in the licensure process are nonrefundable:}
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(2) the appropriate fee(s) per §801.18 of this title (relating
to Fees);

(3) an official transcript(s), indicating the date the degree

(2) Supervisory Agreement Form; and

(3) proof of achieving a passing score on a licensure exam-

ination.

required for licensure was awarded or conferred and sent directly to the
board's office from all colleges or universities where post-baccalaureate
course work was completed;

(4) supporting documentation and other materials the
board may deem necessary, including current employment arrange-
ments and the name of all jurisdictions where the applicant currently
holds or has held a certificate or license to practice marriage and

family therapy; and

A) [ proof[Ef—feet'weSep%ember%%@@é&Happﬁe&n%s
for licensure must submit preef]| of successful completion of the ju-
risprudence exam [examination at the time of appke&&e& The jarispra-
denece examination must be completed] no more than six months before
[prior to] the date the [of lieensure] application is received.

f(b) Supervised experience form. The supervised experience
fefmmustbeeemﬁletedbyfheapphe&n%ssupemsefaﬂdﬂvahdeﬂ%y
when it bears the supervisor's signature-}

fe) Course work: An applicant must have the official tran-
script(s) showing all relevant coursec work sent directly to the board
office-}

[(d) Other documents. Vita, resume, and/or other documenta-
tion of the applicant's eredentials may be submitted}
$801.74.  Application to take Licensure Examination.

(a) Application Requirements. An applicant must submit:

(1) all requirements in §801.73 of this title (relating to Re-
quired Application Materials);

(2) inlieu of an official transcript as required in §801.73(c)
of this title, a letter from a college or university official stating the ap-
plicant is in good academic standing and has completed or is enrolled
in a graduate internship in marriage and family therapy or an equiva-
lent internship;

(3) acopy of government-issued picture identification (i.e.,
driver’s license, passport);

(4) an Examination Security Information Acknowledge-
ment Form; and

(5) a Course Equivalency Request Form, if applicant who
holds a master’s or doctorate degree in a related mental health field with
a planned course of study in marriage and family therapy as described
in §801.113(d) and (e) of this title (relating to Academic Requirements)
with minimum course content as described in §801.114 of this title
(relating to Academic Course Content).

(b) Academic Requirements. An applicant must meet the aca-
demic requirements as prescribed in §801.112 of this title (relating to
General Academic Requirements).

(c) Academic Course Content. An applicant must meet the
academic course content requirements as mandated in §801.114 of this
title.

§801.75.  Application for Licensed Marriage and Family Therapist
Associate (LMFT Associate).

(a) Qualifications. An applicant for LMFT Associate must
meet the qualifications required by §502.252(b) of the Act.

(b) Application Requirements. An applicant must submit:

(1) all requirements in §801.73 of this title (relating to Re-
quired Application Materials);

(c) Academic Requirements. An applicant for LMFT Asso-
ciate must meet the education requirements as prescribed in §801.112
of this title (relating to General Academic Requirements).

(d) Academic Course Content. An applicant for LMFT Asso-
ciate must meet the academic course content requirements as mandated
in §801.114 of this title (relating to Academic Course Content).

$801.76.  Application for Licensed Marriage and Family Therapist
LMFT).

(a) Qualifications. An applicant for LMFT must meet the qual-
ifications required by §502.252(b) of the Act.

(b) Application Requirements. An applicant must submit:

(1) all requirements in §801.73 of this title (relating to Re-
quired Application Materials);

(2) a Licensed Supervised Experience Verification Form;

and

(3) proof of achieving a passing score on a licensure exam-

ination.

(c¢) Academic Requirements. An applicant for LMFT must
meet the education requirements as prescribed in §801.112 of this title
(relating to General Academic Requirements).

(d) Academic Course Content. An applicant for LMFT
must meet the academic course content requirements as mandated in
§801.114 of this title (relating to Academic Course Content).

(e) Supervised Clinical Experience Requirements and Condi-
tions. An applicant for LMFT must meet the supervised clinical experi-
ence requirements and conditions as mandated in §801.142 of this title
(relating to Supervised Clinical Experience Requirements and Condi-

tions).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805138

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER E. CRITERIA FOR
DETERMINING FITNESS OF APPLICANTS
FOR EXAMINATION AND LICENSURE

22 TAC §§801.91 - 801.93

The amendments are sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt
rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
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Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendments affect Texas Occupations Code, Chapter 502.
$801.91.

The purpose of this subchapter is to establish the criteria by which the
board will determine the qualifications required of applicants for ap-
proval for examination or [and/er] licensure.

§801.92.  Finding of Non-Fitness for Licensure.

The board may deny a license if it finds an applicant: [The substanti-
ation of any of the following items related to an applicant may be; as
the board determines; the basis for the denial of a license:]

(1) lacks [laek of] the necessary skills and abilities to pro-
vide adequate marriage and family therapy services;

Purpose of Criteria for Determining Fitness of Applicants.

(2) misrepresented any information [any
tiert] in the application or other materials submitted to the board;

(3) violated [the vielatien ef] any provision of the Act or
this chapter applicable to an unlicensed person in effect at the time of
application [ whieh is applieable to an unlicensed persen];

(4) violated [the vielation of] any provision of code of

ethics which would have applied if the applicant had been a licensee
at the time of the violation; or

(5) has a criminal conviction per §801.332 of this title (re-
lating to Criminal Conviction).

$§801.93.  Finding of Non-Fitness for Licensure Subsequent to Is-
suance of License.

The board may take disciplinary action based upon information re-
ceived after issuance of a license, even if the violation occurred before
[prier to] issuance of the license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,

2018.

TRD-201805143

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER F. ACADEMIC REQUIRE-
MENTS FOR EXAMINATION AND LICENSURE
22 TAC §§801.111 - 801.115

The amendments are sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt

rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendments affect Texas Occupations Code, Chapter 502.
$801.111.

This subchapter establishes the academic requirements for examination
and licensure for an LMFT and LMFT Associate. [a matriage and

family therapist or for a marriage and family therapist associate. ]
§$801.112.  General Academic Requirements.

Purpose of Academic Requirements.

(a) An applicant must submit an official transcript showing:

[Fhe board shall accept the following as meeting academiec require-
ments for licensure as a marriage and family therapist asseeiate:]

(1) a master's or doctorate degree in marriage and family
therapy from a program accredited by the Commission on Accredita-
tion for Marriage and Family Therapy Education (COAMFTE);

(2) a master's degree from a program accredited by
the Council for Accreditation of Counseling and Related Edu-
cational Programs (CACREP), Marriage, Couples, and Family
Counseling (MCFC) specialization which meets the requirements of
§801.114(b)(8) of this title (relating to Academic Course Content) and
starts on or after January 1, 2017, (the earliest class reported on one of
an applicant's official transcripts denotes the start of a program); or

(3) amaster's or doctorate degree from an accredited insti-
tution or program as defined in §801.2 of this title (relating to Defini-
tions) in a related mental health field with a planned course of study in
marriage and family therapy as described in §801.113(d) and (e) of this
title (relating to Academic Requirements) with the required minimum
course content as described in §801.114 of this title. [Prier to being
qualified to receive a license as a marriage and family therapist under
this seeﬁe& the applicant shall complete the pfe—gmduaﬂeﬂ pfaeﬂeum

mgfeSupemsedGhmealE*peﬂeneeRequﬁeﬁ%en%saﬂdGeﬂdﬂeﬂs—}]

(b) An applicant must submit an evaluation [Degrees and
if the degree conferred and coursework has been determined] by a
member of the National Association of Credential Evaluation Ser-
vices (NACES) of any degree or coursework completed at a foreign
university. Staff may not accept a foreign degree or course unless
NACES has determined it to be equivalent to a degree conferred by
or coursework completed in an accredited institution or program. [
is the applicant's responsibility to have degrees and coursework se
evaluated.]

(c) An applicant must submit a course description from an of-
ficial school catalog or syllabus for any course listed on the transcript
with a title [The relevance to the licensing requirements of academie
courses; the titles of which are] not self-explanatory or apparently rele-
vant to academic requirements.[; muast be substantiated through course
deseriptions in official school catalogs; bulletins; syllabi; or by other

means. |
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(d) The board will not accept any undergraduate courses as
meeting any academic requirements unless the applicant's official tran-
script clearly shows the course was awarded graduate credit by the
school. [Undergraduate courses taken by an applicant that meet the
academie requirements shall not be accepted by the board unless the ap-
graduate credit by the school.]

(e) The board will accept as meeting academic requirements
only those courses shown on the applicant's transcript as: [Courseweork
a passing grade or for eredit]

(1) part of the applicant's program of studies and as com-
pleted with a passing grade or for credit; or

(2) taken outside the applicant's program of studies and
completed with at least a "B" or "pass."

HH In the ease of coursework taken outside of a program of
studies for which a degree was granted, no course in which the ap-
plicant received a grade below 'B" or "pass” shall be counted toward

() [€2)] The [In evaluating transeripts; the] board will [shall]
consider a quarter hour of academic credit as two-thirds of a semester
hour.

§801.113.  Academic Requirements.

(a) An applicant [Persens applying] for the licensure exami-
nation must have completed or be enrolled in a board-approved mar-
riage and family therapy graduate internship programl[; er its equiva-
lent; which is appreved by the beard].

(b) An applicant for LMFT Associate or LMFT [Persons ap-
plying for licensure as a marriage and family therapist or a marriage
and family therapist asseeiate] must have a master's or doctorate de-
gree in marriage and family therapy or a master's or doctorate degree
in a related mental health field with course work and training deter-
mined by the board to be substantially equivalent to a graduate degree
in marriage and family therapy from a regionally accredited institution
of higher education or an institution of higher education approved by
the board with:[-]

(1) atleast 45 semester hours for an applicant who started
a program before August 1, 2017; or

(2) atleast 60 semester hours for an applicant who started
a program on or after August 1, 2017.

(3) The earliest class reported on one of an applicant's of-
ficial transcripts denotes the start of a program.

fe) A degree or course work in a master's or doetorate in mar-
riage and family therapy or a related mental health field must include at
least 45 semester hours which the applicant completed at a regionally
aceredited school; exeept that those applicants starting August 15 2017,
must have 60 semester hours.]

(c) [€] A degree or course work in a related mental health
field must have been a planned course of study designed to train a per-
son to provide direct services to assist individuals, families or couples
in a therapeutic relationship in the resolution of cognitive, affective,
behavioral or relational dysfunctions within the context of marriage or
family systems.

(d) [€e)] Examples of degrees in a related mental health field
may include [but are not hmited to] counseling, psychology, social
work, or family studies with an emphasis on Marriage and Family Ther-
apy. Degrees in fields other than those listed may be reviewed by an

appropriate committee of the board for eligibility toward course equiv-
alency.

$801.114.  Academic Course Content.

(a) An applicant who holds a graduate degree in a mental
health-related field must have course work in each of the following
areas [(one course is equal to three semester hours)]:

(1) theoretical foundations of marriage and family therapy-
-three semester hours [ene course];

(2) assessment and treatment in marriage and family ther-
apy--12 semester hours [four eourses];

(3) human development, gender, multicultural issues and
family studies--six semester hours [twe eourses];

(4) psychopathology--three semester hours [ene eourse];

(5) professional ethics--three semester hours [ene course];

(6) applied professional research--three semester hours
[one eourse]; and

(7) supervised clinical internship [praetiecam]--12 months
or nine semester hours.

(b) An applicant who begins a graduate degree program in
marriage and family therapy or a mental health-related field on or after
August 1,2017, must complete course work and the minimum required
semester hours in each of the following areas (the earliest class reported
on one of an applicant's official transcripts denotes the start of a pro-

gram): [(ene course is equal to three semester hours):]

(1) theoretical knowledge and foundations of marriage and
family therapy--three semester hours--including [but is net limited to]
the historical development, theoretical and empirical foundations, and
contemporary conceptual directions of the field of marriage and family

therapy [(3 semester hours)];

(2) assessment and treatment in marriage and family ther-
apy--12 semester hours--including but is not limited to treatment ap-
proaches specifically designed for use with a wide range of diverse cou-
ples, families, and children, including sex therapy, same sex couples,
young children, adolescents, interfaith couples, crisis intervention, and

elderly [(12 semester hours)];

(3) human development, gender, multicultural issues and
family studies--six semester hours; [(6 semester hours);]

(4) psychopathology--three semester hours--including [but
is not limited to] traditional psycho-diagnostic categories including
knowledge and use of the Diagnostic and Statistical Manual of Mental
Disorders [(3 semester hours)];

(5) professional ethics--three semester hours--including
[but is not limited to] professional identity of the marriage, couple,
and family therapist, including professional socialization, scope of
practice, professional organizations, licensure and certification; and
ethical issues related to the profession of marriage, couple, and family
therapy as well as the practice of individual therapy [(3 semester

hours)];

(6) applied professional research--three semester hours--
including [but is not limited to] research evidence related to MFT, be-
coming an informed consumer of research, and research and evaluation

methods [(3 semester hours)];

(7) treatment of addictions and management of crisis situ-
ations--no minimum requirements [(ne minimum requirements)];

(8) supervised clinical internship [praetieam]--12 months
or nine semester hours. During the supervised clinical internship,
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[practicum;] the applicant must have 300 hours of experience, of
which: [(direct and non-direct), including a minimum of 75 hours
of direct client contact with couples and families out of an overall
mmmumefié@heufsefdﬁeeteheﬂ%eeﬂtaet—} The board may count
exeess practicum hours toward the experience requirements of this
subchapter if:]

(A) at least 150 hours must be direct client contact
hours; and [the hours were part of the applicant's academic practicum
or internship accumulated after the commencement of the applicant's
planned graduate program;]

(B) of the 150 direct client contact hours, at least 75
hours must be direct client contact with couples and families. [the re-
lational, or other direct client contact hours and/or non-direct hours that
are in excess of the 300-hour practicum required by this paragraph; and)|

HE) no more than 400 hours of the direet plus non-di-
rect hours.|

(c) The remaining courses needed to meet the 45 or 60 [45/60]
graduate semester hour requirement must [shall] be marriage and fam-
ily therapy or related course work [that are] in areas directly supporting
the development of an applicant's professional marriage and family, in-
dividual, or group therapy skills.

(d) Staff may issue an LMFT Associate license to an appli-
cant who has a deficiency in pre-graduate internship months, semester
hours, or clock hours required by subsection (a)(7) or (b)(8) of this
section but must require the applicant complete the deficient months,
semester hours, or clock hours in addition to the post-graduate, licensed
supervised clinical experience requirements in §801.142 of this title
(relating to Supervised Clinical Experience Requirements and Condi-
tions) before awarding an LMFT license to that applicant.

§$801.115. Academic Requirements and Supervised Clinical
Internship [Practieum] Equivalency for Applicants Currently Licensed
as an LMFT in Another Jurisdiction.

An applicant currently licensed as a marriage and family therapist
in another jurisdiction of the United States[;] who does not meet the
academic requirements in §801.114 of this title (relating to Academic
Course Content) may be considered to have met the requirements
according to the following.

(1) If an applicant has been licensed as an LMFT [a mar-
riage and family therapist] in another [&] United States jurisdiction for
the two [5] years immediately preceding the date the application is re-
ceived, the academic requirements (including the internship) are con-
sidered met. [practicum) will be considered to have been met- H k-
academie requirements have been met:|

(2) If an applicant has been licensed as an LMFT [a mar-
riage and family therapist] in another [a] United States jurisdiction for

less than two [5] consecutive years immediately preceding the date the
application is received, staff may grant one month of credit for every

therapist in another jurisdiction on a month for month equivaleney by
endorsement.]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805147

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER G. EXPERIENCE
REQUIREMENTS FOR LICENSURE
22 TAC §§801.141 - 801.143

The amendment and new sections are sanctioned by the follow-
ing sections of the Texas Occupations Code, which authorize
the board to adopt rules: §502.152, to establish the board's
procedures; §502.153, to set fees reasonable and necessary
to cover the costs of administering this chapter; §502.1565, to
comply with Chapter 53, Consequences of Criminal Conviction;
§502.158, to standardize information concerning complaints
made to the board; §502.202, to establish methods by which
consumers and service recipients are notified of the name, mail-
ing address, and telephone number of the board for the purpose
of directing complaints to the board; §502.204, concerning the
investigation of a complaint filed with the board; §502.2541, to
administer a jurisprudence examination; §502.2545, to adminis-
ter a waiver of examination for certain applicants; and §502.258,
to provide for the issuance of a temporary license.

The amendment and new sections affect Texas Occupations
Code, Chapter 502.

$§801.141.  Purpose of Experience Requirements.

The purpose of this subchapter establishes the minimum experience re-
quirements for licensure as an LMFT [a marriage and family therapist].

§801.142.  Supervised Clinical Experience Requirements and Condi-
tions.

An applicant for LMFT must complete supervised clinical experience
acceptable to the board.

(1) The LMFT Associate must have completed a minimum
of two years of work experience in marriage and family therapy includ-

two months of independent marriage and family therapy practice to-

ing at least 3,000 hours of supervised clinical practice, of which:

ward [; the applicant may make up] any deficit in the academic intern-
ship [praetiecum] requirement [by receiving 1 meonth of eredit toward
the requirement for every 2 months of independent licensed marriage
and family therapy experience].

{3 ¥ an applicant is licensed as a marriage and family
therapist associate in another United States jurisdietion or has been
licensed as a marriage and family therapist for less than 5 consecu-
tive years; the applicant must meet all academiec course requirements;
including the practicum- The applicant may make up any defieit in
the practicum requirement by applying pest-graduate supervised ex-
perience acerued toward licensure as a licensed marriage and family

(A) atleast 1,500 hours must be providing direct clini-
cal services, with no more than 500 hours provided via technology-as-
sisted services (as approved by the supervisor); and

(B) ofthe 1,500 hours of direct clinical services, at least
750 hours must be providing direct clinical services to couples or fam-
ilies.

(C) of the 3,000 hours of supervised clinical practice,
at least 200 hours must be board-approved supervision as defined in
§801.2 of this title (relating to Definitions), of which:
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(i) _atleast 100 hours must be individual supervision;

and

(ii) no more than 50 hours may be provided by tele-
phonic services;
(iii)  with unlimited hours by live video.

(iv) While providing services, the LMFT Associate
must participate in a minimum of one hour of supervision every week,
except for good cause shown.

(D) The remaining hours may come from related expe-
riences, including workshops, public relations, writing case notes, con-
sulting with referral sources, etc.

(2) Staff may count graduate internship hours exceeding
the requirements set in §801.114(b)(8) of this title (relating to Aca-
demic Course Content) toward the minimum requirement of at least
3,000 hours of supervised clinical practice under the following condi-

(a) To apply for supervisor status, an LMFT in good standing
must submit an application and applicable fee as well as documentation

of the following:

(1) completion of at least 3,000 hours of LMFT practice
over a minimum of 3 years; and

(A) successful completion of a 3-semester-hour, gradu-
ate course in marriage and family therapy supervision from an accred-
ited institution; or

(B) a 40-hour continuing education course in clinical
supervision; or
(2) designation as an approved supervisor or supervisor

candidate by the American Association for Marriage and Family
Therapy (AAMFT).

(b) A supervisor may not be employed by the person he or she
is supervising.

tions.

(A) No more than 500 excess graduate internship hours

(c) A supervisor may not be related within the second degree
by affinity (marriage) or within the third degree by consanguinity

completed under a Commission on Accreditation for Marriage and

(blood or adoption) to the person whom he or she is supervising.

Family Therapy Education (COAMFTE) accredited graduate program
may be counted toward the minimum requirement of at least 3,000
hours of supervised clinical practice.

(B) No more than 400 excess graduate internship hours
completed under a non-COAMFTE-accredited graduate program may
be counted toward the minimum requirement of at least 3,000 hours of
supervised clinical practice.

(C) No more than 100 excess graduate internship su-
pervision hours may be counted toward the minimum requirement of
at least 200 hours of board-approved supervision.

(3) An LMFT Associate may practice marriage and family
therapy in any setting under supervision, such as a private practice,

(d) Within 60 days of the initiation of supervision, a supervisor
must process and maintain a complete supervision file on the LMFT
Associate. The supervision file must include:

(1) a photocopy of the submitted Supervisory Agreement

Form;

(2) proof of board approval of the Supervisory Agreement
Form; and

(3) arecord of all locations at which the LMFT Associate
will practice.

(e) A board-approved supervisor must maintain and sign a
record(s) to document the date of each supervision conference and

public or private agencies, hospitals, etc.

(4) During the post-graduate, supervised clinical experi-
ence, both the supervisor and the LMFT Associate may have disci-
plinary actions taken against their licenses for violations of the Act or

document the LMFT Associate's total number of hours of supervised
experience accumulated up to the date of the conference.

(f) Within 30 days of the termination of supervision, a super-
visor must submit written notification to the board.

this chapter.
(5) Within 60 days of the initiation of supervision, an

(g) Both the LMFT Associate and the board-approved super-
visor are fully responsible for the marriage and family therapy activities

LMFT Associate must submit to the board a Supervisory Agreement

of the LMFT Associate.

Form for each board-approved supervisor.

(6) AnLMFT Associate may have no more than two board-

(1) The supervisor must ensure the LMFT Associate knows
and adheres to all statutes and rules that govern the practice of marriage

approved supervisors at a time, unless given prior approval by the board

and family therapy.

or its designee.
(7) Except as specified in paragraph (2) of this section,

(2) A supervisor must maintain objective, professional
judgment; a dual relationship between the supervisor and the LMFT

hours of supervision and supervised clinical experience accrued toward

Associate is prohibited.

an out-of-state LMFT license may be accepted only by endorsement.

(A) The applicant must ensure supervision and super-

(3) A supervisor may not supervise more than 12 persons
at one time.

vised experience accrued in another jurisdiction is verified by the ju-
risdiction in which it occurred and that the other jurisdiction provides
verification of supervision to the board.

(B) If an applicant has been licensed as an LMFT in

(4) Ifasupervisor determines the LMFT Associate may not
have the therapeutic skills or competence to practice marriage and fam-
ily therapy under an LMFT license, the supervisor must develop and
implement a written plan for remediation of the LMFT Associate.

another United States jurisdiction for the two years immediately pre-
ceding the date the application is received, the supervised clinical ex-
perience requirements are considered met. If licensed for any other
two-year period, the board will determine whether clinical experience
requirements have been met.

$801.143.  Supervisor Requirements.

(5) A supervisor must timely submit accurate documenta-
tion of supervised experience.

(h) Supervisor status expires with the LMFT license.

(i) To maintain board approval as a supervisor, a supervisor
must successfully complete the jurisprudence exam each renewal pe-
riod.
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(j) A supervisor who fails to meet all requirements for licen-
sure renewal must not advertise or represent himself or herself as a
supervisor in any manner.

(k) A supervisor whose license status is other than "current,
active" is no longer an approved supervisor. Supervised clinical expe-
rience hours accumulated under that person's supervision after the date
his or her license status changed from "current, active" or after removal
of the supervisor designation will not count as acceptable hours unless
approved by the board.

(1) A supervisor who becomes subject to a board disciplinary
order is no longer an approved supervisor. The person must:

(1) inform each LMFT Associate of the board disciplinary

order;

(2) refund all supervisory fees received after date the board
disciplinary order was signed by the board chair to the LMFT Associate
who paid the fees; and

(3) assist each LMFT Associate in finding alternate super-
vision.

(m) Supervision of an LMFT Associate without being cur-
rently approved as a supervisor is grounds for disciplinary action.

(n) The LMFT Associate may compensate the supervisor for
time spent in supervision if the supervision is not part of the supervisor's
responsibilities as a paid employee of an agency, institution, clinic, or
other business entity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805148

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢
22 TAC §801.142, §801.143

The repeals are sanctioned by the following sections of the Texas
Occupations Code, which authorize the board to adopt rules:
§502.152, to establish the board's procedures; §502.153, to set
fees reasonable and necessary to cover the costs of adminis-
tering this chapter; §502.1565, to comply with Chapter 53, Con-
sequences of Criminal Conviction; §502.158, to standardize in-
formation concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The repeals affect Texas Occupations Code, Chapter 502.

$801.142.  Supervised Clinical Experience Requirements and Condi-
tions.

$801.143.  Supervisor Requirements.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805150

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER H. EXAMINATIONS
22 TAC §801.172, §801.173

The repeals are sanctioned by the following sections of the Texas
Occupations Code, which authorize the board to adopt rules:
§502.152, to establish the board's procedures; §502.153, to set
fees reasonable and necessary to cover the costs of adminis-
tering this chapter; §502.1565, to comply with Chapter 53, Con-
sequences of Criminal Conviction; §502.158, to standardize in-
formation concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The repeals affect Texas Occupations Code, Chapter 502.

$801.172.  Frequency.
$801.173.  Applying for Licensure Examination.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805155

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢
22 TAC §801.174

The amendment is sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt
rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
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to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendment affects Texas Occupations Code, Chapter 502.
$801.174.  Licensure and Jurisprudence Examinations.

(a) The board will [shall] accept the national licensure exami-
nation administered by the Association of Marital and Family Therapy
Regulatory Boards (AMFTRB) or the State of California marriage and
family therapy licensure examination.

(b) Anapplicant must [shall] apply to take the licensure exam-
ination per §801.74 of this title (relating to Application to Take Licen-
sure Examination). [en a form preseribed by the beard:] The applicant
must [will] pay the examination fee to the appropriate party as dictated
by the current examination contract or agreement.

(c) The board, or its designee, will [shall] determine the times
and places for licensing examinations and give reasonable public no-
tice.

(d) The board, or its designee, will [shall] notify the exami-
nee of the results of the licensure examination in accordance with the
current examination contract or agreement. If the board is notified of
a potential delay of notification of exam results, the board will [shal]
notify the examinee as soon as possible regarding the delay.

(e) An applicant who fails the examination may retake the ex-
amination as many times as needed until the expiration of the applica-
tion. The application for examination expires one year after the date of
the first unsuccessful examination.

{e) Procedures for failure of an applicant to pass a licensure
met and current, arc as follows:|
f2) Fee for the examination is in accordance with subsee-
3) The applicant must reschedule the examination and re-
amination with an analysis of that person's performance on the exami-
(f) At the time of application, an applicant for licensure must
submit proof of successful completion of the jurisprudence exam as
defined in §801.2 of this title (relating to Definitions).
[(f) Ifanapplicant fails the licensure examination two or more
efs%udy%}ehaddfess%heareaés}efd%ﬁe}&aﬂdpreseﬂ%saﬂ%ﬁaetefy

fg) Effective September 1; 2006; all applicants for licensure
must submit proof of suceessful completion of the jurisprudence ex-
amination at the time of application-]

(g) [@1)] The jurisprudence exam [examination] must have
been completed no more than six months before [prier te] the
[Heensure applieation] date the application is received.

(h) [)] The jurisprudence exam [examination is available as
an online learning experience and applicable] fees are paid [payable]
directly to the approved vendor.
the rules of the board; and other state laws and rules that relate to the
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805156

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER I. LICENSING
22 TAC §801.201, §801.202

The repeals are sanctioned by the following sections of the Texas
Occupations Code, which authorize the board to adopt rules:
§502.152, to establish the board's procedures; §502.153, to set
fees reasonable and necessary to cover the costs of adminis-
tering this chapter; §502.1565, to comply with Chapter 53, Con-
sequences of Criminal Conviction; §502.158, to standardize in-
formation concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board,;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The repeals affect Texas Occupations Code, Chapter 502.
$801.201.
$801.202.  Associate License.

General Licensing.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805158

Jennifer Smotherman, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972
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22 TAC §§801.201 - 801.204

The amendments and new sections are sanctioned by the
following sections of the Texas Occupations Code, which autho-
rize the board to adopt rules: §502.152, to establish the board's
procedures; §502.153, to set fees reasonable and necessary
to cover the costs of administering this chapter; §502.1565, to
comply with Chapter 53, Consequences of Criminal Conviction;
§502.158, to standardize information concerning complaints
made to the board; §502.202, to establish methods by which
consumers and service recipients are notified of the name, mail-
ing address, and telephone number of the board for the purpose
of directing complaints to the board; §502.204, concerning the
investigation of a complaint filed with the board; §502.2541, to
administer a jurisprudence examination; §502.2545, to adminis-
ter a waiver of examination for certain applicants; and §502.258,
to provide for the issuance of a temporary license.

The amendments and new sections affect Texas Occupations
Code, Chapter 502.

$801.201.

(a) Within 30 days of receipt of application materials, staff will
either issue a license with a unique license number or notify the appli-
cant of a deficiency.

General Licensing.

(b) A licensee must submit a written request for a duplicate
license with the appropriate fee. A licensee must return a damaged
license certificate or renewal card to the board.

(c) Within 30 days of receipt of licensee's written request and
payment for a duplicate license, staff will mail the license certificate to
the licensee's last-reported mailing address.

(d) A licensee is responsible for the use or misuse of an origi-
nal or duplicate license.

$801.202.  LMFT Associate License.

(a) The initial LMFT Associate license will be issued for a
period of 24 months and may be renewed biennially for a period not to
exceed a total of 72 months.

(b) An LMFT Associate who has held the LMFT Associate
license for 72 months and submitted documentation to the board to sat-
isfy all minimum requirements for LMFT licensure, except the 750-
hour requirement set in §801.142(1)(B) of this title (relating to Super-
vised Clinical Experience Requirements and Conditions) and requiring
at least 750 hours of direct clinical services to couples or families, may
renew his or her LMFT Associate license only once more (not exceed-
ing 96 months of licensure as an LMFT Associate).

(¢) An LMFT Associate who has held the LMFT Associate
license for 72 months (or 96 months if subsection (b) of this section
applies) and has not met the minimum requirements for LMFT licen-
sure, may not renew but must reapply for the LMFT Associate license,
meeting all current application requirements and passing the national
licensure examination no more than six months before the date the ap-
plication is received.

$801.203.  Provisional LMFT License.

(a) A provisional license may be granted to a person who:

(1) is licensed or otherwise registered as a marriage and
family therapist by another state or other jurisdiction, whose require-
ments for licensure or registration, at the time the license or registration
was obtained, were substantially equivalent to the requirements set out
in §801.76 of this title (relating to Application for Licensed Marriage
and Family Therapist (LMFT)); [§86+73 of this title (relating to Re-
quired Application Materials);]

(2) has successfully passed a national examination relat-
ing to marriage and family therapy or an examination approved by the
board;

(3) is sponsored by a Texas LMFT [licensed marriage and
family therapist in Texas] with whom the provisional license holder
may practice under this section;

(4) provides documentation, on board prescribed forms, of
the experience requirements set out in Subchapter G of this chapter
(relating to Experience Requirements for Licensure); and

(5) meets any other requirements set forth under the Act.

(b) Upon formal written request, the board may waive the re-
quirement set out in subsection (a)(3) of this section if the board de-
termines that compliance with subsection (a)(3) of this section would
cause undue hardship to the applicant.

(c) The board will [shall] issue a license to a holder of a pro-
visional license if:

(1) the provisional license holder passes the examinations
[examination] required by Subchapter H of this chapter (relating to
[Eieensure] Examinations);

(2) the provisional license holder provides official gradu-
ate transcripts meeting the requirements set forth in Subchapter F of
this chapter (relating to Academic Requirements for Examination and
Licensure);

(3) the provisional license holder provides documentation,
on board prescribed forms, of the experience requirements set out in
Subchapter G of this chapter; and

(4) the provisional license holder meets any other require-
ments set forth under the Act.

(d) The board must complete the processing of a provisional
license holder's application for license within 180 days after the provi-
sional license was issued. The board may extend the 180-day deadline
to allow for the receipt and tabulation of pending examination results.

$§801.204.  Licensing of Military Service Members, Military Veterans,
and Military Spouses.

(a) This section implements licensing procedures in ac-
cordance with Texas Occupations Code, Chapter 55 (relating to
Licensing of Military Service Members, Military Veterans, and Mili-
tary Spouses). The following definitions apply in this section:

(1) Active duty--Current full-time military service in the
U.S. Armed Forces or active duty military service as a member of the
Texas military forces, as defined by Texas Government Code, §437.001
(relating to Texas Military), or similar military service of another state.

(2) License--A license, certificate, registration, permit, or
other form of authorization required by law or a state agency rule that
must be obtained by an individual to engage in a particular business.

(3) Military service member--A person who is on active
duty.

(4) Military spouse--A person who is married to a military
service member.

(5) Military veteran--A person who has served on active
duty and who was discharged or released from active duty.

(6) U.S. Armed Forces--The U.S. Army, Navy, Air Force,
Coast Guard, or Marine Corps or a reserve unit of one of those branches
of the Armed Forces.
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(b) Anapplicant must [shall] provide documentation of the ap-
plicant's status as a military service member, military veteran, or mili-
tary spouse. Acceptable documentation includes[; but is net limited te;]
copies of official documents such as military service orders, marriage
licenses, and military discharge records. The application of a person
who fails to provide documentation of his or her status will [shall] not
be processed under the requirements of this section.

(¢) Upon request, an applicant must [shall] provide acceptable
proof of current licensure issued by another jurisdiction. Upon request,
the applicant must [shall] provide proof that the licensing requirements
of that jurisdiction are substantially equivalent to the licensing require-
ments of this state.

(d) The board's authority to require an applicant to undergo a
criminal history background check, and the timeframes associated with
that process, are not affected by the requirements of this section.

(e) For an application for a license submitted by a verified mil-
itary service member or military veteran, the applicant will [shal] re-
ceive credit towards any licensing or apprenticeship requirements, ex-
cept an examination requirement, for verified military service, training,
or education [that is] relevant to the occupation, unless he or she holds
a restricted license issued by another jurisdiction or if he or she has an
unacceptable criminal history as described by the Act and this chapter.

(f) An applicant who is a military service member, military
veteran, or military spouse who holds a current unrestricted license
issued by another jurisdiction that has substantially equivalent licens-
ing requirements must [shall] complete and submit an application form
and a supplemental application form for military service member, mil-
itary veteran, or military spouse. The applicant must satisfy the ap-
plication and supplemental application requirements and meet the sub-
stantial equivalency requirements of the out-of-state jurisdiction. The
applicant may not be subject to unresolved allegations related to the
out-of-state license. The applicant must be free of any criminal back-
ground relevant to the license and must be free of any facts or circum-
stances that would provide grounds for denial of the license. As soon
as practicable after the applicant submits a complete application, staff
[the department] will process the application and [wil] issue a license
to an applicant whose application meets the requirements of this sec-
tion. A license issued in accordance with this section has [will have]
the same term as the applicable license type otherwise issued under the
Act and this subchapter. Renewal of the license is [shall be] in accor-
dance with subsection (i) of this section.

(g) In accordance with Texas Occupations Code, §55.004(c)
(relating to Alternative Licensing for Military Service Members, Mili-
tary Veterans, and Military Spouses), the executive director may waive
any prerequisite to obtaining a license after reviewing the applicant's
credentials and determining [that] the applicant holds a license issued
by another jurisdiction [that] has licensing requirements substantially
equivalent to those of this state.

(h) An applicant who is a military service member, mil-
itary veteran, or military spouse and who held an unrestricted
license [registration] in this state within the five years preceding the
[applieation] date the application is received must [shal] complete
and submit an application form and a supplemental application form
for military service member, military veteran, or military spouse. The
applicant must satisfy the application and supplemental application
requirements. The applicant may not be subject to unresolved allega-
tions related to the license [registration]. The applicant must be free
of any criminal background relevant to the license [registration] and
must be free of any facts or circumstances that would provide grounds
for denial of the license [registration]. As soon as practicable after the

applicant submits a complete application, staff [the department] will
process the application and [will] issue a license [registration] to an
applicant whose application meets the requirements of this section.
Renewal of the license must [registration shall] be in accordance with
subsection (i) of this section.

(1) Ifthe board issues an initial license to an applicant who is a
military service member, military veteran, or military spouse in accor-
dance with subsection (f) of this section, the board will [shall] assess
whether the applicant has met all licensing requirements of this state by
virtue of the current license issued by another jurisdiction. The board
will [shall] provide this assessment in writing to the applicant at the
time the license is issued. If the applicant has not met all licensing re-
quirements of this state, the applicant must provide proof of completion
at the time of the first application for license renewal. A license may
[shall] not be renewed, is [shall be] allowed to expire, and becomes
[shall become] ineffective if the applicant does not provide proof of
completion at the time of the first application for license renewal.

(j) Notwithstanding any other law, staff may [the department
will] waive the license application fee for an applicant described in
paragraph (1) or (2) of this subsection. An applicant must [shall] pro-
vide any documentation requested by staft [the department] to verify
[that] the applicant is:

(1) a military service member or military veteran whose
military service, training, or education substantially meets all appli-
cable requirements for the license; or

(2) amilitary service member, military veteran, or military
spouse who holds a current license issued by an out-of-state regulatory
authority that has license requirements that are substantially equivalent
to the requirements for the license in this state.

(k) For license renewal, staff may [the department will] ex-
empt an individual who holds a license issued by the board [the depart-
ment] from any increased fee or other penalty imposed for failing to
renew the license in a timely manner if the individual establishes to the
satisfaction of the program director [that] the individual failed to renew
the license in a timely manner because the individual was serving as a
military service member.

(1) A military service member who holds a license is entitled
to two years of additional time beyond the expiration date of the license
to complete:

(1) any continuing education requirements; and
(2) any other requirement related to the renewal of the mil-
itary service member's license [registration].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805159

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972
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SUBCHAPTER J. LICENSE RENEWAL,
INACTIVE STATUS, AND SURRENDER OF
LICENSE

22 TAC §§801.232 - 801.237

The amendments and new section are sanctioned by the follow-
ing sections of the Texas Occupations Code, which authorize
the board to adopt rules: §502.152, to establish the board's
procedures; §502.153, to set fees reasonable and necessary
to cover the costs of administering this chapter; §502.1565, to
comply with Chapter 53, Consequences of Criminal Conviction;
§502.158, to standardize information concerning complaints
made to the board; §502.202, to establish methods by which
consumers and service recipients are notified of the name, mail-
ing address, and telephone number of the board for the purpose
of directing complaints to the board; §502.204, concerning the
investigation of a complaint filed with the board; §502.2541, to
administer a jurisprudence examination; §502.2545, to adminis-
ter a waiver of examination for certain applicants; and §502.258,
to provide for the issuance of a temporary license.

The amendments and new section affect Texas Occupations
Code, Chapter 502.
$801.232.

(a) A licensee must renew the license biennially or by the ex-
piration date, whichever comes first.

General License Renewal.

(b) Each licensee is responsible for renewing licensure and
paying the renewal fee before the expiration date and will [shall] not
be excused from paying late renewal fees or renewal penalty fees.

(c) A licensee must satisfy [have fulfiled] continuing educa-
tion requirements prescribed by the board [rale] in order to renew li-
censure.

(d) A licensee whose license is not renewed due to failure to
meet all requirements for licensure renewal must [shall] return his or
her license certificate to the board and may [shall] not advertise or rep-
resent himself or herself as an LMFT Associate or LMFT [a licensed

marriage and family therapist] in any manner.
(¢) Theboard will [shall] deny renewal if required by the Texas

Education Code, §57.491, relating to default [defaults] on a guaranteed
student loan. [leans:]

(f) The board may refuse to renew the license of a person who
fails to pay an administrative penalty imposed in accordance with the
Act unless the enforcement of the penalty is stayed or a court has or-
dered that the administrative penalty is not owed.

$801.233.  Staggered Renewals.

The board uses [shall use] a staggered system for licensure renewals;

the renewal date of an LMFT [a marriage and family therapist] license
shall be the last day of the licensee's birth month.

§801.234.  Licensure Renewal.

(a) At least 30 days before [prier to] the expiration date of a
person's license, the board will send notice to the licensee of the ex-
piration date of the license, the amount of the renewal fee due, and a
licensure renewal form which the licensee must complete and return
to the board with the required fee. The licensure renewal form may be
completed electronically if available. Failure to receive notice does not
relieve the licensee from the responsibility to timely renew.

(b) The licensure renewal form will [shall] require the licensee
to provide current addresses, telephone numbers, and information re-
garding completion of continuing education requirements.

(c) A license is not renewed until the board receives the com-
pleted licensure renewal form and the renewal fee, and the licensee has
complied with the continuing education requirements. The board or its
designee may grant the licensee additional time to complete continuing
education requirements based on extraordinary circumstances, such as
medical complications.

(d) The board will [shall] issue a renewal card to a licensee
who has met all requirements for renewal.

$801.235.  Late Renewal.

(a) A person who renews a license after the expiration date
but on or before [within] 90 days after the expiration date must [shal]
pay the renewal fee and late renewal fee prescribed in §801.18 of this
title (relating to Fees). [plus one-fourth of the eurrent biennial license
renewal fee:]

(b) A person whose license was not renewed on or before 90
days after the expiration date may renew before one year after the ex-
piration date [H a persen's license has been expired for 90 days but
less than one year the person may renew the license] by paying [te the
beard] the renewal fee and late renewal fee prescribed in §801.18 of
this title. [a fee that is equal to one-half of the current biennial license
renewal fee.]

(c) [®)] A person whose license was not renewed before one
year after [within ene year of] the expiration date may reapply [seek to
obtain a new license by reapplying] for a license, submitting to exami-
nation[;] and complying with current requirements and procedures for
obtaining an original license.

(d) [€e)] The board may renew without re-examination an ex-
pired license of a person who was an LMFT [licensed as a Marriage
and Family Therapist] in this state, moved to another state, and is cur-
rently licensed as a marriage and family therapist [Marriage and Eamily
TFherapist] and has been in practice in the other state for the two years
preceding application. The person must pay to the board a fee equal to
the examination fee for the license.

§801.236. Inactive Status.

(a) A licensee may request his or her active license be placed
on inactive status by submitting to the board the designated form and
fee prescribed in §801.18 of this title (relating to Fees).

(b) A licensee cannot practice while the license is inactive.

(c) Board-approved supervisory authority is relinquished upon
moving the license to inactive status.

(d) Inactive licenses remain subject to disciplinary action by
the board.

(e) No continuing education is required while a license is in-
active.

(f) To return an inactive license to active status, the licensee
must submit:

(1) the reactivation form designated by the board,

(2) thereactivation fee as prescribed in §801.18 of this title;

(3) proof of completion of jurisprudence exam no more
than six months before submitting request for active status; and

(4) proof of completion of continuing education for the li-
censee's current two-year renewal period.

(g) Neither continuing education nor fees will be prorated.

(h) To regain board-approved supervisory authority, the
licensee must reapply meeting all current requirements.
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$801.237.  Surrender of License.

(a) A licensee may at any time voluntarily offer to surrender
his or her license for any reason, without compulsion. If there is no
complaint pending, board staff may [shall] accept the surrender and
void the license.

(b) When a licensee has offered to [the] surrender [ef] his or
her license after a complaint has been filed which alleges violations
of the Act or this chapter, the board may [shall] consider whether to
accept the license surrender. If the board accepts such a surrender, that
surrender is deemed to be the result of a formal disciplinary action and
will [shall] be reported as formal disciplinary action. Surrender of a
license without acceptance by the board does [shall] not deprive the
board of jurisdiction over the licensee in accordance with the Act or
other law.

(c) Reinstatement. A license which has been surrendered and
accepted may not be reinstated; however, a person may apply for a new
license in accordance with the Act and this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805160

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972
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SUBCHAPTER J. LICENSE RENEWAL AND
INACTIVE STATUS
22 TAC §801.236

The repeal is sanctioned by the following sections of the Texas
Occupations Code, which authorize the board to adopt rules:
§502.152, to establish the board's procedures; §502.153, to set
fees reasonable and necessary to cover the costs of adminis-
tering this chapter; §502.1565, to comply with Chapter 53, Con-
sequences of Criminal Conviction; §502.158, to standardize in-
formation concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The repeal is Texas Occupations Code, Chapter 502.

$801.236. Inactive Status.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805162

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972
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SUBCHAPTER K. CONTINUING EDUCATION
REQUIREMENTS

22 TAC §§801.262 - 801.264, 801.266, 801.268

The amendments and new sections are sanctioned by the
following sections of the Texas Occupations Code, which autho-
rize the board to adopt rules: §502.152, to establish the board's
procedures; §502.153, to set fees reasonable and necessary
to cover the costs of administering this chapter; §502.1565, to
comply with Chapter 53, Consequences of Criminal Conviction;
§502.158, to standardize information concerning complaints
made to the board; §502.202, to establish methods by which
consumers and service recipients are notified of the name, mail-
ing address, and telephone number of the board for the purpose
of directing complaints to the board; §502.204, concerning the
investigation of a complaint filed with the board; §502.2541, to
administer a jurisprudence examination; §502.2545, to adminis-
ter a waiver of examination for certain applicants; and §502.258,
to provide for the issuance of a temporary license.

The amendments and new sections are Texas Occupations
Code, Chapter 502.

$801.262. Deadlines.

Continuing education requirements for renewal must [shall] be ful-
filled during board-designated periods beginning on the first day of a
licensee's renewal period and ending on the last day of the licensee's re-
newal period. These renewal periods are generally biennial, but if the
renewal is related to the issuance of an initial license, the period may
[shall] be for a period of 13 to 24 months, depending on the licensee's
birth month.

$801.263.  Requirements for Continuing Education.

(a) An LMFT must complete 30 clock hours of continuing ed-
ucation which is acceptable to the board each renewal period as de-
scribed in §801.262 of this title (relating to Deadlines).

(b) An LMFT Associate must complete 15 clock hours of con-
tinuing education which is acceptable to the board each renewal period
as described in §801.262 of this title.

(c) All licensees are required to complete six hours of ethics
each renewal period.

(d) A board-approved supervisor must complete at least three
hours of clinical supervision continuing education each renewal period.

§801.264. Types of Acceptable Continuing Education.

To be acceptable for the purposes of license renewal or satisfaction of
disciplinary stipulations, the education must be received from a con-
tinuing education provider that:

(1) ensures the education provided is related to the practice
of professional counseling;

(2) ensures the individual(s) presenting the information
have the necessary experience and knowledge in the topic(s) presented;
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(3) verifies attendance of participants and provides partic-
ipants with a letter or certificate of attendance displaying the licensee's
name, topic covered, date course was taken, and hours of credit earned;

(4) maintains all continuing education records and docu-
mentation for at least three years; and

(5) provides participants a mechanism for evaluation of
each continuing education activity.

§801.266. Determination of Clock Hour Credits and Credit Hours
Granted.

The board credits continuing education activities that meet the criteria
§801.264 of this title (relating to Types of Acceptable Continuing Edu-
cation) on a one-for-one basis with one credit hour for each clock hour
spent in the continuing education activity, unless otherwise designated
in the provisions below:

(1) Completing the jurisprudence exam once per renewal
period may count for one hour of the ethics requirement described in
§801.263 (relating to Requirements for Continuing Education).

(2) Hours spent providing clinical supervision of a mar-
riage and family therapy intern or an LMFT Associate may count for no
more than one-half of the continuing education required each renewal

period.

(3) A presenter of a continuing education activity may earn
1.5 hours for each approved hour of continuing education presented,
not to exceed one-half of the continuing education required each re-
newal period. The same seminar or topic may not be used more than

once biennially.

(4) An author of a book or peer reviewed article which en-
hances a marriage and family licensee's knowledge or skill may claim
continuing education credit not to exceed one-half of the continuing
education required each renewal period.

§801.268.  Reporting and Auditing of Continuing Education.

(a) At the time of renewal, the licensee must report comple-
tion [Coempletion] of approved continuing education of no less than 30
hours [must be reported by the licensee at the time of renewal].

(b) The board will [shall] conduct random audits of a licensee's
compliance with the continuing education requirements [by licensees].
A licensee selected for audit must [shall] submit continuing education
documentation upon request. Individual continuing education certifi-
cates of attendance may [shall] not be submitted unless the licensee is

requested to do so by the board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805167

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ 3 +
22 TAC §§801.263 - 801.267

The repeals are sanctioned by the following sections of the Texas
Occupations Code, which authorize the board to adopt rules:

§502.152, to establish the board's procedures; §502.153, to set
fees reasonable and necessary to cover the costs of adminis-
tering this chapter; §502.1565, to comply with Chapter 53, Con-
sequences of Criminal Conviction; §502.158, to standardize in-
formation concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The repeals affect Texas Occupations Code, Chapter 502.

$§801.263.  Requirements for Continuing Education.

$§801.264.  Types of Acceptable Continuing Education.

$§801.265.  Continuing Education Sponsor.

$§801.266.  Criteria for Approval of Continuing Education Activities.
§801.267.  Determination of Clock Hour Credits.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805168

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER L. COMPLAINTS AND
VIOLATIONS
22 TAC §§801.291 - 801.294, 801.296 - 801.304

The amendments and new sections are sanctioned by the
following sections of the Texas Occupations Code, which autho-
rize the board to adopt rules: §502.152, to establish the board's
procedures; §502.153, to set fees reasonable and necessary
to cover the costs of administering this chapter; §502.1565, to
comply with Chapter 53, Consequences of Criminal Conviction;
§502.158, to standardize information concerning complaints
made to the board; §502.202, to establish methods by which
consumers and service recipients are notified of the name, mail-
ing address, and telephone number of the board for the purpose
of directing complaints to the board; §502.204, concerning the
investigation of a complaint filed with the board; §502.2541, to
administer a jurisprudence examination; §502.2545, to adminis-
ter a waiver of examination for certain applicants; and §502.258,
to provide for the issuance of a temporary license.

The amendments and new sections affect Texas Occupations
Code, Chapter 502.

§801.291.

The purpose of this subchapter is to establish procedures for imposing
disciplinary actions [the denial; revocation; probation; or suspension of

General Complaints and Violations.
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a license, reprimand of a licensce, or imposition of an administrative
penalty;] and the procedures for filing complaints and allegations of
statutory or rule violations.

(1) The following are [shall be] grounds for imposing dis-

ciplinary action [reveecation; probation or suspension of a license; im-

pesition of an administrative penalty; refusal to renew a license; or rep-
rimand of a licensee] if a person [licensee] has:

(A) Dbeen convicted of an offense set forth in Texas Oc-
cupations Code, Chapter 53, related to Consequences of a Criminal
Conviction [a felony or a misdemeanor invelving meral turpitude];

(B) obtained or attempted to obtain a license by fraud
or deception;

(C) used drugs or alcohol to an extent that affects pro-
fessional competence;

(D) been grossly negligent in performing professional
duties;

(E) been adjudicated mentally incompetent by a court
of competent jurisdiction;

(F) practiced in a manner detrimental to the public
health or welfare;

(G) advertised in a manner that tends to deceive or de-
fraud the public;

(H) had alicense or certification revoked by a licensing
agency or by a certifying professional organization or by a governmen-
tal agency;

(I) otherwise violated the Act or board rules;

(J) committed an act for which liability exists under the
Texas Civil Practice and Remedies Code, Chapter 81, concerning Sex-
ual Exploitation by Mental Health Services Provider;

(K) violated an order of the board; or

(L) engaged in conduct that discredits or tends to dis-
credit the profession of marriage and family therapy.

(2) Ifthe board suspends a license, the suspension remains
[shall remain] in effect for the period of time stated in the order or
until the board determines [that] the reason for the suspension no longer
exists.

(3) Ifasuspension overlaps a license renewal date, the sus-
pended [marriage and family] licensee must [shall] comply with all
[the] renewal procedures in Subchapter J of this chapter (regarding
License Renewal, Inactive Status, and Surrender of License) [in this
ehapter]; however, the suspension will [shall] remain in effect pursuant
to paragraph (2) of this subsection.

(4) Upon revocation, suspension or non-renewal of a li-
cense, a licensee must [shall] return his or her license certificate and
all existing renewal cards to the board.

$801.292.  Criteria for Denial of a License.

The board may base the denial of a license upon the substantiation
of any of the following [related to an applicant may be; as the beard
determines; the basis for the denial of the licensure of the applicant]:

(1) lack of the necessary skills and abilities to provide ad-
equate therapeutic services;

(2) misrepresentation of professional qualifications or as-
sociations;

(3) misrepresentation of services and efficacy of services
to clients;

(4) use of misleading or false advertising;

(5) wuse of relationships with clients to promote personal
gain or for the profit of an agency or commercial enterprises of any
kind;

(6) engaging in sexual contact or intimacies of any kind
with any client or former client [exeept as noted in §801-45 of this title
(relating to Sexual Misconduct)];

(7) abreach of confidentiality of a client except where al-
lowed by law;

(8) abuse [ef the use] of alcohol or drugs or the use of ille-
gal drugs of any kind;

(9) any misrepresentation in the application or other mate-
rials submitted to the board;

(10) the violation of any provision of the [Licensed Mar-
riage and Eamily Therapist] Act or this chapter; and

(11) any other criteria listed in §801.291 of this title (relat-
ing to General Complaints and Violations).

$§801.293.  Procedures for Imposing Disciplinary Action [Reveking:
Suspending, Probating or Denving a License, or Reprimanding a Li-
eensee/.

(a) The board's executive director or his or her [histher] de-
signee will [shall] give written notice to the person that the board pro-
poses to impose disciplinary action. [deny; suspend; probate; or re-
voke the license; impose an administrative penalty; or reprimand the
licensee; after a hearing in accordance with the provisions of the Ad-
in Subchapter O of this chapter (relating to Formal Hearings).]

(b) Before imposing disciplinary action, [Pﬁef to denying; re-
voking; probating or suspending a license; impeosing an administrative
penalty; or reprimanding a lieensee], the board will [ethies eommittee
shall] give the applicant or licensee the opportunity for an informal con-
ference or a formal hearing or both in accordance with the provisions
of this subchapter, Subchapter N of this chapter (relating to Informal
Settlement Conferences), and Subchapter O of this chapter (relating to
Formal Hearings).

§801.294.

(a) A person commits an offense if the person knowingly or
intentionally acts as an LMFT or LMFT Associate [& lieensed marriage
and family therapist] without being licensed by the board. Such an
offense is a Class B misdemeanor.

Violations by an Unlicensed Person.

(b) An unlicensed person who facilitates or coordinates the
provision of professional marriage and family therapy services but does
not act as an LMFT or LMFT Associate [& licensed marriage and fam-
ily therapist] is not in violation of the Act.

(c) Ifit appears to the board that a person who is not licensed
under the Act is violating the Act, a rule adopted under the Act, or an-
other state statute or rule relating to the practice of marriage and family
therapy, the board after notice and opportunity for a hearing, may issue
a cease and desist order prohibiting the person from engaging in the
activity. A violation of a cease and desist order constitutes grounds for
the imposition of an administrative penalty by the board.

§801.296. Complaint Procedures.

(a) A complaint must be submitted to the board office on a
form prescribed by the board to be an eligible complaint for board ac-
tion.
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(b) Allegations not involving violations of §801.45 of this title

ing periodic [shall review the] reports and will direct staff to open a

(relating to Sexual Misconduct) must be filed within 5 years of the date

new complaint alleging non-compliance [netify the ethies committee]

of termination of professional services or within 5 years of a minor
client's 18th birthday, whichever is later.

(c) Staff will send acknowledgement to the complainant upon

if the requirements of the disciplinary action are not met.

(d) A complaint alleging non-compliance is processed per
§801.296 of this title (relating to Complaint Procedures) and may re-

receipt of an eligible complaint.

(d) Eligible complaints will be reviewed by the review team
whose members are designated in board policy to determine if the board
has jurisdiction over the complaint and to determine the nature of the

allegations.

(1) Complaints outside of the jurisdiction of the board will
be dismissed.

(2) Jurisdictional complaints will be reviewed by the team
to determine if the complaint states an allegation which, if true, consti-
tutes a violation of the Act or board rules in this chapter.

(A) Complaints that do not state a violation of the Act
or board rules in this chapter will be dismissed.

(B) Complaints that state a violation of the Act or board
rules in this chapter will be investigated by board staff.

(3) Complaints under the jurisdiction of another agency
will be referred to that agency.

(e) Licensees will receive notice of an investigation in writing.
Notice to a licensee is effective and service is complete when sent by
certified or registered mail to the licensee's address of record at the time

of the mailing.

(f) Following completion of the investigation, staff will draft
a report. This report will include a recommendation as to whether the
investigation has produced sufficient evidence to establish by a prepon-
derance of the evidence there was a violation of the Act or board rules

in this chapter.

(g) The review team and counsel for the board will review
the complaint's case file, including the investigation report and all ev-
idence, to determine if there is sufficient evidence to demonstrate by a
preponderance of the evidence a violation of the Act or board rules in
this chapter occurred.

(1) A complaint for which the team and counsel determines
the preponderance of the evidence indicates a violation of the Act or
board rules in this chapter occurred will result in the issuing a Notice of
Violation to the Respondent proposing disciplinary action based on the
penalty matrix set by board policy and the Respondent will be given an
opportunity to request an Informal Settlement Conference.

(2) A complaint for which staff determines the preponder-
ance of the evidence indicates a violation of the Act or board rules in
this chapter did not occur will be dismissed.

(h) At each board meeting, staff will provide the board with a
list of complaints dismissed for lack of jurisdiction or lack of violation
since the previous meeting of the board.

$§801.297.  Monitoring of Licensees.

(a) Staff will [The department shall] maintain a complaint
tracking system.

(b) Each licensee who [that] has had disciplinary action taken
against his or her license must [shall be required to] submit regularly
scheduled reports as[; if] ordered by the board. [The repert shall be
scheduled at intervals appropriate to each individual situation:|

(c) The executive director or executive director's designee will
monitor a licensee's compliance with board order or directive, includ-

sult in a [The ethies committee may consider] more severe disciplinary
action [proeeedings if non-compliance oceurs].

(e) As an alternative to the denial of a license, the board may,
as a condition of initial licensure, require monitoring of a licensee who
may pose a potential threat to public health or safety, regardless of
whether a formal complaint has been received by the board. The board
may require a licensee on monitoring status to comply with specified
conditions set forth by the board. A licensee placed on this type of
monitoring is not considered to have formal disciplinary action taken
against his or her [their| license, but must comply fully with the board
order [of the beard] or face possible formal disciplinary action [ levied
by the beard]. Factors that may constitute a potential threat to public
health or safety may include[; but are not limited to;] reports of chem-
ical abuse by a licensee, mental or [andfer] physical health concerns,
or [and/er] criminal activity or allegations, whether pending or in final
disposition by a court of law.

(f) Probation. If probation is ordered [ er agreed te], the
following general conditions of probation [terms] may be required.
[General conditions of probation:|

(1) The licensee must [shall] obey all federal, state and lo-
cal laws and rules governing marriage and family therapy practice [in
this state].

(2) Under penalty of perjury, the licensee must [shall] sub-
mit periodic reports as the board requests on forms provided by the
board, stating whether the licensee has complied with all conditions of
probation.

(3) The licensee must [shalt] comply with the board's pro-
bation monitoring program.

(4) The licensee must [shall] appear in person for inter-
views with the board or its designee at various intervals and with rea-
sonable notice.

(5) If the licensee leaves this state to reside or to practice
outside the state, the licensee must notify the board in writing of the
dates of departure and return. Periods of practice outside this state will
not count toward the time of this probationary period. No more than 30
days after such a move, the licensee must submit proof to the board that
he or she has notified the [The] marriage and family therapist licensing
authorities of the jurisdiction to which the licensee is moving or has
moved [must be promptly netified] of the licensee's probationary status
in this state. The probationary period resumes [will resume] when the
licensee returns to this [the] state to [reside of| practice.

(6) If the licensee violates probation in any respect, the
board, after giving formal notice and the opportunity to be heard, may
revoke the licensee's license [and/or board-approved supervisor status|
or take other appropriate disciplinary action. The period of probation
will [shall] be extended until the matter is resolved. [finak]

(7) The licensee must [shall] promptly notify in writing all
principal(s) in jurisdictions [settings] in which the licensee may prac-
tice [praetiees] marriage and family therapy of his or her probationary
status and provide proof of that notification to the board within 30 days
of the effective date of the order.

(8) While on probation, the licensee may [shall] not [aet
as a superviser of] gain any hours of supervised clinical experience
[praetiee] required for any board-issued license.
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(9) The licensee is responsible for paying the costs of com-
plying with conditions of probation.

(10) The licensee must [shall] comply with the renewal re-
quirements in the Act and the board rules.

(11) A licensee on probation may [shall] not practice mar-
riage and family therapy except under the conditions described in the
probation order.

f32) A licensee whe is required to be supervised as a con-

tion of initial 1 ’ iued i ot diseipli :
must:]
submit one supervisory plan for each practice lo-
eaﬂeﬂmfhebeafdferappfe%lbyfhebeafderﬁeeuﬂved&eeteﬁde
signee within 30 days of initiating supervision:}

[(B) submit a current job description from the agency
in which the Marriage and Family Therapist or Associate is employed
with a verification of authenticity from the ageney director or his or her
designee on ageney letterhead or submit a copy of the contraet or ap-
pointment under which the licensee intends to work, along with a state-
contract and is qualified to supervise the licensee in the setting;]

HE) ensure that the supervisor submits reperts to the
boeard en a schedule determined by the beard. In each report; the su-
pervisor must address the supervisee's performanee; how elosely the
supervisee adheres to statutes and rules; any special eircumstanees that
ledmtheimpesiﬁeﬂefsupeﬁdsie&,andfeeemmendwhetheﬁhesu-
meﬂdthesupewrseefe;een&n&edheeﬂ%&hesupew}sefmus{pm
vide speeific reasens for not recommending the supervisee. The board

D) netify the board immediately if there is a disrup-
tion in the supervisory relationship or change in practice location; and
submit a new supervisery plan within 30 days of the break or change
in practice location.]

fg) Release from Probation-}
[(1) If the executive director believes that a licensee has
satisfied the terms of probation; the executive director shall repert to
the ethies committee the status of the licensee's probation-

H2) I the executive director does not believe that the k-
shall so notify the licensce and shall refer the matter to the cthics com-
supervision and all requirements set forth in the board erder; including
case:}

(g) [@W] Board-Ordered Supervision.

(1) A licensee who is required to be supervised as a con-
dition of initial licensure, continued licensure, or disciplinary action
must:

(A) submit one supervisory plan for each practice loca-
tion to the board for approval by the board or executive director or his

or her designee [director/designee] within 30 days of the effective date
of the board order [initiating supervision];

(B) submit a current job description from the agency

in which the LMFT [marriage and family therapist] or LMFT Asso-
ciate [asseetate] is employed with a verification of authenticity from

the agency director or his or her designee on agency letterhead or sub-
mit a copy of the contract or appointment under which the licensee
intends to work, along with a statement from the potential supervisor
that the supervisor has reviewed the contract and is qualified to super-
vise the licensee in the setting;

(C) ensure that the supervisor submits reports to the
board on a schedule determined by the board. In each report, the
supervisor must address the supervisee's performance, how closely
the supervisee adheres to statutes and rules, any special circumstances
that led to the imposition of supervision, and recommend whether
the supervisee should continue licensure. If the supervisor does not
recommend the supervisee for continued licensure, the supervisor
must provide specific reasons for not recommending the supervisee.
The board may consider the supervisor's reservations, after giving the
licensee formal notice and the opportunity to be heard, as grounds for
further d1s01p1mary action [as it evaluates the supervision verification
the supervisee submits]; and

(D) notify the board immediately if there is a disruption
in the supervisory relationship or change in practice location, and sub-
mit a new supervisory plan within 30 days of the break or change in
practice location.

(2) The supervisor who agrees to provide board-ordered
supervision of a licensee who is under board disciplinary action must
understand the board order and follow the supervision stipulations out-
lined in the order. The supervisor must address with the licensee those
professional behaviors that led to board discipline, and must help to re-
mediate those concerns while assisting the licensee to develop strate-
gies to avoid repeating illegal, substandard, or unethical behaviors.

(3) Board-ordered and mandated supervision timeframes
are specified in the board order.

(h) Release from Probation.

(1) Ifthe executive director believes a licensee has satisfied
the terms of probation, the executive director will report to the Ethics
Committee the status of the licensee's probation.

(2) If the executive director does not believe the licensee
has successfully completed probation, the executive director will direct
staff to open a new complaint alleging non-compliance.

(3) The complaint alleging non-compliance is processed
per §801.296 of this title (related to Complaint Procedures) and may
result in more severe disciplinary action.

(4) The licensee must continue supervision and all require-
ments set forth in the board order, including periodic reports, until the
complaint alleging non-compliance is resolved.

§801.298.  Default Orders.

(a) Ifarightto a hearing is waived, the board may [shall] con-
sider an order taking disciplinary action as described in the written no-
tice to the respondent [lieensee or applicant].

(b) The respondent, usually a licensee or applicant, and the
complainant will [shall] be notified of the date, time, and place of the
board meeting at which the default order will be considered. Atten-
dance is voluntary.

(¢) Upon an affirmative majority vote, the board will [shall]
enter an order imposing appropriate disciplinary action.
§$801.299.  Administrative Penalties.

(a) The assessment of an administrative penalty is governed by
the Act. An administrative penalty may be assessed for any violation as
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determined by the Ethics Committee. An administrative penalty may
be assessed in lieu of, or in addition to, other disciplinary actions.

fb) References in the Aect to the "commissioner of health" or
the "department" are references to the commissioner of health or histher
designee. The board shall request that the commissioner of health ap-
point the executive director of the board as his erther designee]}

He) References in the Aet to a "hearing examiner designated
by the department” are references to an administrative law judge from
the State Office of Administrative Hearings.]

(b) [€d)] A hearing to assess administrative penalties will
[shall] be governed by Subchapter O of this chapter (relating to Formal
Hearings) except where the subchapter is in conflict with the Act.

(c) [€e)] Severity levels with the corresponding [The amount
of an| administrative penalty amounts are set forth in §801.302 of this
title (relating to Severity Level and Sanction Guide). [shall be based

on the following eriteria:]
fH The seriousness of a violation shall be categorized by
one of the following severity levels:]
[(AY Level I--Violations that have or had an adverse im-
pact on the health or safety of a client (or former elient; where applica-
blex}

[(B) Level [I--Violations that have or had the potential
to cause an adverse impact on the health or safety of a elient (or former
client, where applicable) but did not actually have an adverse impact;
or]

HE) ELevel HH--Vielatiens that have no or miner health
or safety significance.]

H2) The range of administrative penalties by severity lev-
els are as follows:}

[(A) Level I--$500 - $5,000:]

By Eevel H-$250 - $2;500; or}

[(C) Level HI--no morce than $250.]

H3) Subsequent violations in the same severity level for
whieh an administrative penalty has previously been imposed shall be

categorized at the next higher severity leveld

$§801.300.  Suspension of License for Failure to Pay Child Support or
Non-Compliance with Child Custody Order.

(a) On receipt of a final court or attorney general's order
suspending a license due to failure to pay child support, or failure to
comply [be in eomplianee] with a court order relating to child custody,
the executive director or designee will [shall immediately] determine
if the board has issued a license to the obligor [ebligater] named on
the order, and, if a license has been issued, will: [shalk]

(1) record the suspension of the license in the board's
records;

(2) report the suspension as appropriate; and
(3) demand surrender of the suspended license.

(b) The board will [shall] implement the terms of a final court
or attorney general's order suspending a license without additional re-
view or hearing. The board will provide notice as appropriate to the
licensee or to others concerned with the license.

(¢) The board may not modify, remand, reverse, vacate, or stay
a court or attorney general's order suspending a license issued under
the Texas Family Code, Chapter 232 [as added by Aets 1995; F4th

Legislature Chapter 751; §85 (HB 433)] and may not review, vacate,

or reconsider the terms of an order.

(d) A licensee who is the subject of a final court or attorney
general's order suspending his or her license is not entitled to a refund
for any fee paid to the board.

(e) If a suspension overlaps a license renewal period, an indi-
vidual with a license suspended under this section must [shall] comply
with the normal renewal procedures in the Act and this chapter; how-
ever, the license will not be renewed until subsections (g) and (h) of
this section are met.

(f) An individual who continues to use the titles "Licensed
Marriage and Family Therapist," "LMFT," "Provisional Licensed
Marriage and Family Therapist," "Provisional LMFT," "Licensed
Marriage and Family Therapist Associate," "LMFT Associate,"
”Prov1510nal Licensed Marriage and Family Theraplst Associate,"

r "Provisional LMFT Associate" [heensed marriage aﬁd £amﬂ—y
ther&ms%" "provisional licensed marriage and family Lor 1
licensed marriage and family therapist associate"] after the issuance
of a court or attorney general's order suspending the license is liable
for the same civil and criminal penalties provided for engaging in the
prohibited activity without a license or while a license is suspended as
any license holder of the board.

(g) Onreceipt of a court or attorney general's order vacating or
staying an order suspending a license, the executive director or execu-
tive director's designee will [shall promptly] issue the affected license
to the individual if the individual is otherwise qualified for the license.

(h) The individual must pay a reinstatement fee set out in
§801.18 of this title (relating to Fees) before [prior to] issuance of the
license under subsection (g) of this section.

$801.301.

Relevant Factors.

When a licensee has violated the Act or this chapter, three general fac-
tors combine to determine the appropriate sanction which include: the
culpability of the licensee; the harm caused or posed; and the requisite
deterrence. It is the responsibility of the licensee to bring exonerating
factors to the attention of the Ethics Committee [ethies committee] or
administrative law judge. Specific factors are to be considered as set
forth herein.

(1) Seriousness of Violation. The following factors are
identified:

(A) the nature of the harm caused, or the risk posed, to
the health, safety and welfare of the public, such as emotional, physical,
or financial,

(B) the extent of the harm caused, or the risk posed, to
the health, safety and welfare of the public, such as whether the harm is
low, moderate or severe, and the number of persons harmed or exposed
to risk; and

(C) the frequency and time-periods covered by the vi-
olations, such as whether there were multiple violations, or a single
violation, and the period of time over which the violations occurred.

(2) Nature of the Violation. The following factors are iden-
tified:

(A) the relationship between the licensee and the per-
son harmed, or exposed to harm, such as a dependent relationship of a
client-counselor, or stranger to the licensee;

(B) the vulnerability of the person harmed or exposed
to harm;
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(C) the degree of culpability of the licensee, such as
whether the violation was:

(i) intentional or premeditated;
(i) due to blatant disregard or gross neglect; or
(iii)  resulted from simple error or inadvertence; and

(D) the extent to which the violation evidences the lack
of character, such as lack integrity, trustworthiness, or honesty.

(3) Personal Accountability. The following factors are
identified:

(A) admission of wrong or error, and acceptance of re-
sponsibility;

(B) appropriate degree of remorse or concern;
(C) efforts to ameliorate the harm or make restitution;
(D) efforts to ensure future violations do not occur; and

(E) cooperation with any investigation or request for in-
formation.

(4) Deterrence. The following factors are identified:

(A) the sanction required to deter future similar viola-
tion by the licensee;

(B) sanctions necessary to ensure compliance by the li-
censee of other provisions of the Act or this chapter; and

(C) sanctions necessary to deter other licensees from
such violations.

(5) Miscellaneous Factors. The following factors are iden-
tified:

(A) age and experience at time of violation;

(B) presence or absence of prior or subsequent viola-
tions;

(C) conduct and work activity before [prier to] and fol-
lowing the violation;

(D) character references; and
(E) any other factors justice may require.

$§801.302.  Severity Level and Sanction Guide.

The following severity levels and sanction guides are based on the rel-
evant factors in §801.301 of this title (relating to Relevant Factors).

(1) Level One--Revocation of license with a possible ad-
ministrative penalty from $500 to $5,000. These violations evidence
intentional or gross misconduct on the part of the licensee or [andfer]
cause or pose a high degree of harm to the public or [and/er] may
require severe punishment as a deterrent to the licensee, or other li-
censees. [The faet that a license is revoked does not necessarily mean
the licensee ean never regain licensure:|

(2) Level Two--Extended suspension of license with a pos-
sible administrative penalty from $250 to $2,500. These violations in-
volve less misconduct, harm, or need for deterrence than Level One
violations, but may require termination of licensure for a period of not
less than one year.

(3) Level Three--Moderate suspension of license with a

(4) Level Four--Probated suspension of licensure. These
violations do not involve enough harm, misconduct, or need for de-
terrence to warrant termination of licensure, yet are severe enough to
warrant monitoring of the licensee to ensure future compliance. Pro-
bationary terms may be ordered as appropriate.

(5) Level Five--Reprimand. These violations involve inad-
vertent or relatively minor misconduct or [and/er] rule violations not
directly involving the health, safety and welfare of the public.

(6) An administrative penalty may be assessed for any vio-
lation, as determined by the Ethics Committee [ethies committee]. An
administrative penalty may be assessed in lieu of, or in addition to,
other disciplinary actions.

$801.303.  Other Actions.

A complaint may be resolved [The ethies committee may resolve pend-
ing eomplaints] with actions which are not considered formal disci-
plinary actions. These include: issuance of an advisory notice, warn-
ing letter; or informal reminder; issuance of a "Conditional Letter of
Agreement;" or [and/er] other actions as deemed appropriate by the
board. [ethies eemmittee:] The licensee is not entitled to a hearing on
the matters set forth in the notice, letter, reminder, "Conditional Let-
ter of Agreement," or other action but may submit a written response
that is [te be] included in the complaint record. Such actions [by the
ethies eommittee] may be introduced as evidence in any subsequent
disciplinary action involving acts or omissions after receipt of the no-
tice, letter, reminder, "Conditional Letter of Agreement," or other ac-
tion which [is] does not involve a formal disciplinary action.

(1) An advisory notice, warning letter or informal re-
minder. An [The ethics committee may resolve pending complaints
by issuanece of a formal] advisory notice, warning letter, or informal
reminder informs the licensee of his or her [informing licensees of
their] duties under the Act or this chapter, whether the conduct or
omission complained of appears to violate such duties, and whether
the board has a concern about the circumstances surrounding the
complaint.

(2) A "Conditional Letter of Agreement." A [The ethies
committee may resolve pending complaints by issuance of a] "Con-
ditional Letter of Agreement" informs the licensee of his or her
[informing licensees of their] duties under the Act or this chapter,
whether the conduct or omission complained of appears to violate
such duties, and creating board-ordered conditions for the long-term
resolution of the issues in the complaint. This "Conditional Letter
of Agreement" specifies the immediate disposition of the complaint.
The licensee is issued the "Conditional Letter of Agreement" by the
Ethics Committee [ethies committee], executive director, or designee;
a signature of agreement by the licensee is not required. If the licensee
fails to comply with all the board-ordered conditions in the specified
time frame outlined in the "Conditional Letter of Agreement," staff
will open [the Heensee will not have a right to a subsequent review
of the issues in the original complaint by the ethies committee; but
rather;] a new complaint alleging non-compliance with a "Conditional
Letter of Agreement" and the complaint alleging non-compliance will
be processed per §801.296 (related to Complaint Procedures). Any
[will be opened for the original violation(s), and notice of the viola-
tion(s) will be issued to the licensee; propesing to impese a formal
diseiplinary action as the resolution: The] disciplinary action proposed
for failure to comply with a "Conditional Letter of Agreement" will be
imposed per §801.293 of this title (relating to Procedures for Imposing
Disciplinary Action). [will be a reprimand; unless otherwise specified

possible administrative penalty of no more than $250. These violations
are less serious than Level Two violations, but may require termination
of licensure for a period of time that is less than a year.

by the ethics committee. "Procedures for Revoking., Suspending,
Probating or Denying a License; or Reprimanding a Licensee" shall
apply when a formal diseiplinary action is propesed:]
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(3) Otheractions. A complaint may be resolved [TFhe ethies
committee may resolve pending eomplaints] with other actions which
are not considered formal disciplinary actions.

§801.304.  Reciprocal Discipline.

(a) Staff will open a complaint upon receipt of a report of dis-
ciplinary action against a licensee by another health licensing board in
this state or any other jurisdiction.

(b) The disciplinary action imposed on a licensee who is dis-
ciplined by another health licensing board in this state or any other
jurisdiction is the disciplinary action applicable to the same conduct or
rule violation under board rules.

(c) A voluntary surrender of a license in lieu of disciplinary
action or during an investigation by another health licensing board in
this state or any other jurisdiction constitutes disciplinary action un-
der this rule. Staff will open a complaint and the disciplinary action
imposed is the disciplinary action applicable under board rules to the
alleged conduct as if proved.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805173

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

3 ¢ 3
22 TAC §801.296

The repeal is sanctioned by the following sections of the Texas
Occupations Code, which authorize the board to adopt rules:
§502.152, to establish the board's procedures; §502.153, to set
fees reasonable and necessary to cover the costs of adminis-
tering this chapter; §502.1565, to comply with Chapter 53, Con-
sequences of Criminal Conviction; §502.158, to standardize in-
formation concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The repeal affects Texas Occupations Code, Chapter 502.
§801.296. Complaint Procedures.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805174

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER M. LICENSING OF PERSONS
WITH CRIMINAL BACKGROUNDS
22 TAC §801.331, §801.332

The amendments are sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt
rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendments affect Texas Occupations Code, Chapter 502.

$§801.331.  Purpose of Criteria for Licensing of Persons with Crimi-
nal Backgrounds.

The purpose of this subchapter is to comply with Texas Occupations
Code, Chapter 53 (relating to Consequences of Criminal Conviction)
by establishing guidelines and criteria regarding the eligibility of
persons with criminal backgrounds to obtain licenses as an LMFT or
LMFT Associate [a marriage and family therapist].

$801.332.  Criminal Conviction.

(a) The board may suspend or revoke an existing license, dis-
qualify a person from receiving a license, or deny a person the oppor-
tunity to be examined for a license because of a person's conviction of
a felony or misdemeanor if the crime directly relates to the duties and
responsibilities of a licensee or if the crime involves moral turpitude.

(b) In considering whether a criminal conviction directly re-
lates to the occupation of a licensee, the board will [shall] consider:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requir-
ing a license [to be a licensed marriage and family therapist or licensed
marriage and family therapist assoeiate]. The following felonies and
misdemeanors relate to the license [of a licensed marriage and family
therapist or licensed marriage and family therapist associate] because
these criminal offenses indicate an inability, or a tendency to be unable,
to perform as a therapist [or a tendeney to be unable to perform as a li-

I race and family i st of & ; oo and famil
therapist asseetate]:
(A) the misdemeanor of knowingly or intentionally act-
ing as a therapist without a license;

(B) a misdemeanor or [and/er| a felony offense under
various chapters of the Texas Penal Code:

(i) concerning Title 5, which relates to offenses
against the person;
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(ii) concerning Title 7, which relates to offenses
against property;

(iii) concerning Title 9, which relates to offenses
against public order and decency;

(iv) concerning Title 10, which relates to offenses
against public health, safety, and morals; and

(v) concerning Title 4, which relates to offenses of
attempting or conspiring to commit any of the offenses of this subpara-
graph; and

(3) other misdemeanors and felonies [that] the board may
consider in order to promote the intent of the Act and this chapter;

(4) the extent to which a license might offer an opportunity
to engage in further criminal activity of the same type as that in which
the person previously had been involved; and

(5) the relationship of the crime to the ability, capacity, or
fitness required to perform the duties and discharge the responsibilities
of an LMFT or LMFT Associate [a licensed marriage and family ther-
apist or licensed marriage and family therapist asseciate]. In making
this determination, the board will apply the criteria outlined in Texas
Occupations Code, Chapter 53.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805176

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

L4 L4 L4
SUBCHAPTER N. INFORMAL SETTLEMENT
CONFERENCES

22 TAC §801.351

The amendment is sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt
rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients
are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendment affects Texas Occupations Code, Chapter 502.

§801.351.  Informal Settlement Conference.
(a) Informal disposition of a [any| complaint as prescribed in
§801.296 of this title (relating to Complaint Procedures) [er contested

case involving a licensee or an applicant for lieensure] may be made
through an informal settlement conference [held to determine whether
an agreed order may be approved).

by I the executive director or the ethics committee deter-
mines that the publie interest may be served by attempting to resolve
a complaint or contested ease with an agreed order in lieu of a formal
hearing; the provisions of this subchapter shall apply- A licensee or ap-
plicant may request an informal conference; however; the decision to
hold a conference shall be made by the executive director or the ethies
committee-}

(b) [€)] An informal settlement conference is [shall be] vol-
untary and is [shall] not [be] a prerequisite to a formal hearing.

(c) [€d)] The executive director will schedule [shall decide
upen] the time, date and place of the informal settlement conference,
and provide written notice to the respondent or respondent's attorney.
[Licensee or applicant. Neotice shall be provided neo less than ten days
prior to the date of the conference to the last known address of the
licensee or applicant or by personal delivery: The ten days shall begin
eﬂﬂqedateefmaﬂ-mge#deh#ew The licensee or applicant may
waive the ten-day netice requirement:|

(1) Notice will be provided no less than ten calendar days
before the date of the conference to the last known address of respon-
dent or respondent's attorney by certified or registered mail or by per-
sonal delivery. The ten days begin on the date of mailing or delivery.
The respondent or respondent's attorney may waive the ten-day notice
requirement.

(2) The notice will inform the respondent or respondent's
attorney of the name and style of the case, the date, time, and place
of the informal settlement conference, and a short statement of the pur-
pose of the informal settlement conference as well as a reference to this
section of board rules.

(3) The notice of informal settlement conference includes
the following statement in bold, capital letters of at least 10-point type:
"Failure to appear. Your failure to appear for the informal settlement
conference, in person or by representative, on the above date, at the ap-
pointed time and place, will be considered a waiver of your right to an
informal settlement conference and a formal hearing. The factual alle-
gations will be deemed admitted as true and the proposed disciplinary
action will be imposed by default."

fte) A copy of the board's rules concerning informal confer-
[(1) that the licensee may be represented by legal counsel;]

H2) that the licensee or applicant may offer the testimeny
of witnesses and present other evidence as may be appropriates}

H3) that at least one member of the ethies committee mem-
bers shall be present;}

H4) that the board's legal counsel or a representative of the

Office of the Attorney General will be present;}
H5) that the licensee's or applicant's attendance and partie-
6) that the complainant and any client invelved in the al-
(d) [€B] Staff will send [Fhe] notice of the informal settlement
conference [may be sent] to the complainant at his or her last known

address or by personal delivery. [persenally delivered to the eem-
plainant.] The complainant will [may] be informed [that] he or she
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may appear and testify or may submit a written statement for consid-
eration at the informal settlement conference.

(e) The respondent's or respondent's attorney's attendance and
participation in an informal settlement conference is voluntary.

(f) [€2)] At least one board member will attend [ef the ethies
committee shall be present at] an informal settlement conference.

(g) The board's legal counsel or an attorney from the Office of
the Attorney General will attend each informal settlement conference.
The board member(s) or staff may ask the attorney for assistance at
any time during the informal settlement conference. During periods of
consultation between the board member(s), staff, and the board's legal
counsel, all other attendees may be asked to leave the room.

(h) The conference is [shall be] informal and does [shall] not
follow the procedures established in this chapter for contested cases
and formal hearings.

(i) Access to the board's investigative file may be prohibited
or limited in accordance with the Public Information Act, the Admin-
istrative Procedure Act (APA), and other applicable law.

(j)  Atthe discretion of the board member(s) or executive direc-
tor, a recording may be made of some or all of the informal settlement
conference.

(k) [&#] The board member(s), the board's legal counsel,

proposcd settlement may include administrative penaltics or any disci-
or executive director may also recommend that the board lacks jurisdie-
tion, that a violation of the Act or this chapter has not been established,
or that the investigation be elosed:]

(0) [€p)] The respondent or respondent's attorney [licensee or
applicant] may either accept or reject the settlement recommendations
at the conference. [If the recommendations are accepted; an agreed
order shall be prepared by the executive director; executive director's
designee or the beard's legal counsel and forwarded to the licensee or
applicant. The order shall contain agreed findings of fact and conclu-
sions of law= The licensee or applicant shall exeecute the order and re-
turn the signed order to the board office within ten days of his or her
receipt of the order. H the licensee or applicant fails to return the signed
order within the stated time period; the inaction shall constitute rejee-
tion of the settlement recommendations:|

(1) Ifthe recommendations are accepted, staff will prepare
and send an agreed order to the last known address of the respondent
or respondent's attorney by certified or registered mail or by personal
delivery. The agreed order contains findings of fact and conclusions of
law.

(A) The respondent will sign and return the order within
ten calendar days of his or her receipt of the order. If the respondent or
respondent's attorney fails to return the signed order within the stated

staff, or respondent or respondent's attorney [licensee or applicant;
the licensee's or applicant's attorney, ethies committee members;
the board's legal counsel; and the exeeuntive direeter;] may question
witnesses, make relevant statements, present statements of persons not
in attendance, and present such other evidence as may be appropriate.

() The complainant is not a party in the informal settlement

time period, the inaction will constitute rejection of the settlement rec-
ommendations.

(B) The executive director will place the agreed order
on the board agenda; the agreed order constitutes only a recommen-
dation for approval by the informal settlement conference board mem-
ber(s), board's attorney, or staff.

conference but, if attending, will be offered the opportunity to speak.
Any written statement submitted by the complainant will be reviewed
at the conference.

{5 The board's legal counsel or an attorney from the Office of
the Attorney General shall attend each informal conference. The ethies
committee members or executive director may eall upon the attorney
at any time for assistance in the informal conference.]

[(k) Access to the board's investigative file may be prohibited
or limited in accordance with the Public Information Act; the Admin-

[(H) At the discretion of the executive director or the ethics
committee members; a recording may be made of some or all of the
informal conference.]

(m) The [complainant and others present at the request of the
eemp%amaﬂk members of the beard; the] licensee or apphcant the li-
censee's or applicant's attorney, and board staff may remain for all por-
tions of the informal settlement conference, except consultation be-
tween the board members, staff, and the board's legal counsel. Subject
to the discretion of the board, witnesses or other attendees|[; other than
the eomplainant;] may be allowed in the meeting only during their tes-
timony.

) The complainant shall not be considered a party in the
informal conference but shall be given the opportunity to be heard if
the complainant attends. Any written statement submitted by the com-

(n) [€e)] At the conclusion of the informal settlement confer-
ence, the board member(s), the board's legal counsel, or staff [ethies
committee member(s) or exeeutive direetor] may make a proposal for
an informal settlement of the complaint [ or contested ease]. [The

(C) Staff will send notice of the board meeting to the
last known address of the respondent or respondent's attorney by certi-
fied or registered mail or by personal delivery. The meeting notice will
include the date, time, and place of the board meeting. Attendance by
the respondent or respondent's attorney is voluntary.

(D) The executive director will present the agreed order
with the respondent's signature to the board for review. The board may
not change the terms of a proposed order and may only approve or
reject an agreed order unless the respondent or respondent's attorney is
present at the board meeting and agrees to other terms proposed by the
board.

(i) Upon an affirmative majority vote, the board ex-
ecutes the agreed order approving the accepted settlement recommen-
dations.

(ii) If the board rejects a proposed agreed order, the
matter is referred to the executive director for appropriate action.

(E)  An agreed order is not effective until approved and
executed by the board. The order is then effective in accordance with
the APA, §2001.054(c).

(2) If the respondent or respondent's attorney rejects the
proposed settlement, the matter will be referred to the executive di-
rector for appropriate action.

fta) Ifthelicensee orapplicant rejects the proposed settlement;
the matter shall be referred to the executive director for appropriate
action.]

) H the licensee or applicant signs and acecepts the recom-
mendations; the agreed order shall be submitted to the entire beard for
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its approval. Placement of the agreed order on the board agenda shall
constitute only a recommendation for approval by board.]

fts) The licensee or applicant shall be notified of the date; time;
be considered: Attendance by the licensee or applicant is voluntary}
The beard may not change the terms of a proposed order and may only
approve or disapprove an agreed order unless the licensee or applicant
is present at the board meeting and agrees to other terms propoesed by
the beard]}

fa) Ifthe board does not approve a propesed agreed order; the
licensee or applicant and the complainant shall be so informed. The
matter shall be referred to the executive director for other appropriate
aection:}

9 A propesed agreed order is not effeetive until the full
beard has approved the agreed order. The order shall then be effective
in accordance with the APA, §2001.054(¢).]

(p) [6#] A licensee's opportunity for an informal settlement
conference under this subchapter satisfies [shall satisfy] the require-
ment of the APA, §2001.054(c).

(q) [&9] The board may order a respondent [license helder] to
pay a refund to a consumer as provided in an agreement resulting from
an informal settlement conference instead of or in addition to imposing
an administrative penalty. The amount of a refund ordered as provided
in an agreement resulting from an informal settlement conference may
not exceed the amount the consumer paid to the respondent [license
helder] for a service regulated by the Act and this title. The board may
not require payment of other damages or estimate harm in a refund
order.

[(y) The following statement shall be included in to the notice
of informal conference; in bold letters of at least 10 peint type:}
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805178

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER O. FORMAL HEARINGS
22 TAC §§801.362 - 801.364

The amendments are sanctioned by the following sections of the
Texas Occupations Code, which authorize the board to adopt
rules: §502.152, to establish the board's procedures; §502.153,
to set fees reasonable and necessary to cover the costs of ad-
ministering this chapter; §502.1565, to comply with Chapter 53,
Consequences of Criminal Conviction; §502.158, to standardize
information concerning complaints made to the board; §502.202,
to establish methods by which consumers and service recipients

are notified of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board;
§502.204, concerning the investigation of a complaint filed with
the board; §502.2541, to administer a jurisprudence examina-
tion; §502.2545, to administer a waiver of examination for cer-
tain applicants; and §502.258, to provide for the issuance of a
temporary license.

The amendments affect Texas Occupations Code, Chapter 502.

$§801.362. Proper Notice.

(a) Forpurposes of contested case proceedings before the State
Office of Administrative Hearings, proper notice means notice suffi-
cient to meet the provisions of the Texas Government Code, Chapter
2001 and the State Office of Administrative Hearings Rules of Proce-
dure, 1 Texas Administrative Code, Chapter 155.

by Eer purpeses of informal conferences; proper notice shall
ineclude the name and style of the ease; the date; time; and place of
the informal conference; and a short statement of the purpese of the
conference]}

(b) [€e)] The notice of formal hearing will include the follow-
ing statement [shall be attached to the notice of hearing or netice of in-
formal eenferenee;] in bold, capital letters of at least 10-point type.[:]
Figure: 22 TAC §801.362(b)

[Figure: 22 TAC §801:362(¢)]
§801.363. Default.

(a) Forpurposes of this section, default means the failure of the
respondent to appear in person, or by legal representative, or by tele-
phone on the day and at the time set for hearing in a contested case or in-
formal settlement conference[; or the failure to appear by telephene;] in
accordance with the notice of hearing or notice of informal settlement
conference.

(b) Remedies available upon default in a contested case before
the State Office of Administrative Hearings (SOAH). The Administra-
tive Law Judge (ALJ) will [shall] proceed in the party's absence and
such failure to appear entitles the board [shall entitle the department] to
seek informal disposition as provided by the Texas Government Code,
Chapter 2001. The ALJ will [shall] grant any motion by the board
[department] to remove the case from the contested hearing docket and
allow for informal disposition by the board.

(c) Remedies available upon default in an informal settlement
conference. The board may proceed to make such informal disposition
of the case as it deems proper, as if no request for hearing had been
received.

(d) Theboard may enter a default judgment by issuing an order
against the defaulting party in which the factual allegations in the notice
of violation or notice of hearing are deemed admitted as true without
the requirement of submitting additional proof, upon the offer of proof
that proper notice was provided to the defaulting party.

(e) Motion to set aside and reopen. A timely motion by the
respondent to set aside the default order and reopen the record may
be granted if the respondent establishes that the failure to attend the
hearing was neither intentional nor the result of conscious indifference,
and that such failure was due to mistake, accident, or circumstances
beyond the respondent's control.

(1) The respondent must file a [A] motion to set aside the
default order and reopen the record [shall be filed] with the board before
[prier to] the time [that] the order of the board becomes final, pursuant
to the provisions of the Texas Government Code.

(2) A motion to set aside the default order and reopen the
record is not a motion for rehearing and is not [te be] considered a
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substitute for a motion for rehearing. The filing of a motion to set aside
the default order and reopen has no effect on either the statutory time
periods for the filing of a motion for rehearing or on the time period for
ruling on a motion for rehearing, as provided in the Texas Government
Code.

(f) This subsection also applies to cases where service of the
notice of hearing on a defaulting party is shown only by proof that
the notice was sent to the party's last known address as shown in the
board's [en the department's] records, with no showing of actual receipt
by the defaulting party or the defaulting party's agent. In that situation,
the default procedures described in subsection (c) of this section may
be used if there is credible evidence [that] the notice of hearing was
sent by certified or registered mail or personal delivery[; retarn receipt
requested;] to the defaulting party's last known address.

$801.364. Action after Hearing.

(a) Reopening of hearing for new evidence.

(1) The board may reopen a hearing where new evidence
is offered which was unobtainable or unavailable at the time of the
hearing.

(2) Staff will [The department shall] reopen a hearing to
include such new evidence as part of the record if the board deems such
evidence necessary for a proper and fair determination of the case. The
reopened hearing will be limited to only such new evidence.

(3) Staff will send written notice [Netice] of any reopened
hearing [shall be previded] to all previously designated parties, by cer-
tified or registered mail or personal delivery. [mail; return receipt re-
quested:]

(b) Final orders or decisions.

(1) The final order or decision is [of the department will be]
rendered by the board or its designee.

(2) All final orders or decisions will [shall] be in writing
and will [shall] set forth the findings of fact and conclusions required
by law, either in the body of the order, by attachment, or by reference
to an Administrative Law Judge's proposal for decision.

(3) Unless otherwise permitted by statute or by these sec-
tions, all final orders will [shall] be signed by the board chair[;] or de-
signee.

(¢) Motion for rehearing. A motion for rehearing is [shall be]
governed by the APA or other pertinent statute and must [shall] be filed
with the board.

(d) Appeals. All appeals from final [department] orders or de-
cisions are [shall be] governed by the APA or other pertinent statute
and must [shall] be addressed to the board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 3,
2018.

TRD-201805179

Jennifer Smothermon, MA, LPC, LMFT

Chair

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: January 13, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢

PROPOSED RULES December 14, 2018 43 TexReg 8047


https://250,000.00
https://100,000.00
https://75,000.00
https://40,000.00



