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On April 24, 2018, New Jersey Governor Phil Murphy signed 

into law the Diane B. Allen Equal Pay Act (“Act”), an amendment to 

the Law Against Discrimination (“LAD”).  New Jersey’s Equal Pay 

Act, which has been hailed as the broadest pay equity law in the nation, became effective on July 

1, 2018, giving New Jersey employers little time to analyze its impact or undertake any remedial 

action to ensure compliance.   

While the majority of state laws mandating equal pay focus on the gender pay equity gap, 

New Jersey’s law is far broader and prohibits an employer from paying an employee who is a 

member of any protected class (as defined under the LAD) at a rate of compensation less than the 

rate paid to employees who are not members of that protected class for “substantially similar 

work.”  This equal pay requirement incorporates more than 15 protected classes, including race, 

gender, national origin, sex, religion, age, and sexual orientation – just to name a few.  Thus, 

employers need consider not only whether men and women are paid the same for substantially 

similar work, but must also consider whether there are wage disparities among individuals of 

different races, ages, and other protected categories. 

Moreover, while most equal pay legislation requires “equal pay for equal work,” the Act 

is far more expansive since it requires equal pay for “substantially similar work.”  While there are 

presently no regulations providing any guidance as to what constitutes “substantially similar 

work,” the law states that the term “substantially similar work” will be viewed “in light of the 

employees’ skills, effort and responsibility.”  Given the ambiguity of what constitutes 

“substantially similar work,” employers must conduct a complete evaluation of their compensation 

practices, which should include a comparison of their wage rates across all of their operations and 

facilities.  Indeed, any wage audit must go beyond a mere comparison of wages within a particular 
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job position; it must also include an in-depth analysis of the actual skills, effort and responsibility 

of each job position and the compensation paid to those employees.  

Under the Act, there are limited exceptions where an employer may pay a different rate of 

compensation.  However, the burden of proof is on the employer to demonstrate that the wage 

differential is (1) made pursuant to a seniority system, (2) made pursuant to a merit system, or (3) 

based on one or more legitimate, bona fide factors other than the characteristics of members of the 

protected class, and that such factors meet a number of other criteria.  

The Act also contains an expansive anti-retaliation provision.  Specifically, the law 

prohibits employers from retaliating against an employee who requests, discusses, or discloses to 

current or former employees or certain third parties, including lawyers or the government, 

information regarding compensation practices of the employer.  In addition, the Act prohibits 

employers from implementing policies or otherwise requiring current or prospective employees to 

refrain from making requests for compensation information or disclosing compensation 

information.  Likewise, the Act forbids employers from requiring any employee or prospective 

employee from waiving any protection under the LAD.   

The Act also prohibits employers from reducing an employee’s compensation to ensure 

compliance if it discovers a wage disparity with regard to two or more employees who perform 

substantially similar work.  Consequently, if an employer discovers a wage disparity, the law 

mandates a pay raise for the lower paid employees performing substantially similar work.   

Furthermore, the Act substantially lengthens the statute of limitations for pay equity 

violations, which creates a substantially greater litigation risk for employers.  Specifically, the 

statute of limitations for equal pay violations is six years as compared to other violations of the 

LAD for which the statute of limitations is two years.  The law also forbids employers from 

attempting to compel employees to agree to a shortened statute of limitations.  What is potentially 

even more significant is that if there is a wage disparity among individuals of different protected 

classes a violation will be deemed to occur each pay period.  

Given the longer statute of limitations for wage disparity claims, there is also a greater risk 

for a substantially higher damage award since the employee will be able to recover lost wages, i.e., 
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the difference between what the employee should have been paid and his/her actual salary — for 

up to six years.  The risk of considerably higher damage awards is further enhanced by the fact 

that if an employer is found liable for an unequal pay violation, it is also subject to treble damages. 

This broad sweeping law could be a potential minefield for employers, particularly given 

the vast damages available to aggrieved employees.  To ensure compliance, employers should 

audit their compensation practices to evaluate whether individuals are compensated properly for 

substantially similar work regardless of the individual’s race, age, gender, or other protected status.  

Such self-critical evaluations should be conducted with care given the possibility that the results 

of such an audit could potentially be discoverable in any lawsuit.  Employers should also carefully 

review their employment handbooks and policies to ensure that those policies do not run afoul of 

the Act. 


