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EMPLOYMENT LAW AND COVID-19: 
FREQUENTLY ASKED QUESTIONS 

 
Issues arising from the COVID-19 pandemic are multi-faceted and ever-evolving, and 
many of the questions we have fielded from clients relate to employment law matters. 
We developed the following FAQ document to assist human resources administrators and 
supervisors in addressing many of the employment-related issues confronting our clients 
during the COVID-19 outbreak, and updates will be provided as we continue to receive 
information regarding this rapidly-developing situation. As always, please do not hesitate 
to contact us with any specific questions that may arise. 
 

**Please note that KBS Law Group has summarized the Families First Coronavirus 
Response Act, which includes an emergency expansion of the Family and Medical 

Leave Act. That guidance may be accessed here.** 

COVID-19 AND ANTI-DISCRIMINATION LAWS 

May an employer follow guidance from the CDC and state/local health authorities 
without risking violations of anti-discrimination laws enforced by the EEOC? 
 

Yes. The provisions of the Americans with Disabilities Act (the ADA) and the 
Rehabilitation Act continue to apply in the wake of the COVID-19 outbreak, but 
these laws do not interfere with or prevent employers from following the 
guidelines and suggestions made by the CDC or state/local public health 
authorities about steps employers should take regarding COVID-19. The EEOC 
cautions that employers “should remember that guidance from public health 
authorities is likely to change as the COVID-19 pandemic evolves. Therefore, 
employers should continue to follow the most current information on maintaining 
workplace safety.”  
 
 

 
 

ATTORNEYS • COUNSELORS 

https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm
https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm
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May an employer ask an employee if he or she is experiencing symptoms of COVID-19? 
 

While the ADA typically prohibits employers from making disability-related 
inquiries and requiring employees to undergo medical examinations except under 
limited circumstances, the EEOC has opined that employers may ask employees if 
they are exhibiting symptoms of COVID-19 because the virus constitutes a “direct 
threat.” Such inquiries should attempt to distinguish between COVID-19 symptoms 
and symptoms of a common cold or seasonal flu. This chart provides useful tips to 
distinguish between these viral conditions. 
 
Employers must still maintain the confidentiality of any employee’s medical 
information arising from the COVID-19 pandemic as they would with any other 
employee’s medical information.  

 
What are the symptoms of COVID-19 of which employers should be on notice?  
 

Symptoms of the COVID-19 virus can include fever, chills, coughing, shortness of 
breath, or sore throat. Currently, CDC guidance states that symptoms may appear 
in as few as two days or as long as 14 days after exposure.  

 
May an employer take the temperature of a current employee or applicant in the pre-
employment, post-offer stage? 
 

Employers may take the body temperature of current employees as well as 
applicants at the post-offer, pre-employment stage. Please be advised, however, 
that the EEOC warns that some individuals with COVID-19 do not have a fever. We 
caution employers from implementing this practice due to the risk of unreliable 
results, faulty equipment, lack of training on proper temperature-taking 
technique, and other variables arising from employers not ordinarily administering 
this kind of medical examination. Please also note that wage and hour laws may 
also require employers to pay employees for “waiting time” spent to be tested, 
even if the employee is sent home due to fever. 
 
To protect the individual who is taking the temperature, the employer must 
evaluate the reasonably anticipated hazards and assess the risk to which the 
individual may be exposed. Employers should assume the testers will be potentially 
exposed to someone who is infected who may cough or sneeze during their 
examination. Employers must then determine what mitigation efforts can be taken 
to protect the employee by eliminating or minimizing the hazard. Such efforts 

https://www.eeoc.gov/facts/pandemic_flu.html
https://www.whs.mil/Portals/75/Coronavirus/COVID-19%20vs%20Cold%20vs%20Flu.jpg?ver=2020-03-10-105044-380
https://www.eeoc.gov/facts/pandemic_flu.html
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might include requiring employees to wear personal protective equipment. 
Testers, for example, could wear a face shield in case someone sneezes or coughs 
during their examination. Employers might also administer examinations using 
alternative devices that can measure temperature without exposure to bodily 
fluids. Further information on this topic may be found at OSHA’s website. 
 

May a supervisor send an employee home who becomes ill with COVID-19 symptoms 
or to stay home if they become ill? 
 

Yes. Employers may generally send employees home (or require employees to stay 
at home) if they are experiencing COVID-19 symptoms.   
 

May an employer screen job applicants for COVID-19 symptoms after making a 
conditional job offer? 
 

An employer may screen job applicants for COVID-19 symptoms after making a 
conditional job offer, so long as the screening is required of all post-offer applicants 
for the same position. 
 

What documentation may an employer request from an employee who took a leave of 
absence for COVID-19 symptoms before that employee returns to work? 
 

An employer may require an employee who is returning to work from a COVID-19-
related absence to provide a doctor’s note confirming their ability to return to 
work. The EEOC notes that as a practical matter, doctors and other health care 
professionals may be too busy during and immediately after the COVID-19 crisis to 
provide fitness-for-duty certifications, and recommends that employers be flexible 
in confirming an employee’s ability to return to work, like relying on local clinics to 
provide a form, a stamp, or an email to certify that the employee does not have 
the virus and may safely return to work. 
 

What happens if an employer hires a new employee who has been diagnosed or exhibits 
symptoms of COVID-19? 
 

An employer may delay the start date of a new hire who has been diagnosed with 
or exhibits the symptoms of COVID-19 based on CDC guidance that individuals 
with the virus should not be present in any workplace. If the employer requires 
the new hire to start immediately, the employer may withdraw the job offer 
because the individual cannot safely enter the workplace. 

 

https://www.osha.gov/SLTC/covid-19/controlprevention.html#health
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May an employer direct an employee to report contact with a person infected with 
COVID-19? 
 

Generally, employers can ask employees if they believe they have been exposed 
to COVID-19 because “exposure” is not a medical condition; therefore, the 
question is not a medical inquiry. We nevertheless advise employers to exercise 
caution in giving such a directive, as employers will want to avoid claims that an 
employee was discriminated or retaliated against based on an employer’s 
knowledge of such exposure. If an employer becomes aware that an employee 
has been exposed to COVID-19, as discussed herein, the employer may need to 
take other steps, including sending the employee home and notifying those who 
were in close contact with the employee of potential exposures without 
identifying the infected employee. 

 
Can employers require “high risk” employees to stay home? 
 

Generally no. It is not permissible under the ADA, absent a directive from the CDC 
or state/local health authorities, for employers to ask “high risk” employees (i.e., 
elderly employees, employees with histories of lung/heart disease, employees 
with compromised immune systems, etc.) to stay at home.  
 

Are there any other forms of discrimination with which the EEOC is particularly 
concerned during the COVID-19 pandemic? 
 

Employers cannot treat an employee in a discriminatory manner based on the 
employee’s national origin. The CDC recently warned employers against 
demonstrating “prejudice to people of Asian descent, because of fear of this new 
virus. Do not assume that someone of Asian descent is more likely to have COVID-
19.”  

WORKPLACE SAFETY GUIDELINES 

What steps should employers take when the workplace may have been exposed to 
COVID-19?  

 
As mentioned above, an employee who reports experiencing COVID-19 symptoms 
or is observed exhibiting symptoms should be sent home or told to stay home. 
Prior to sending the employee home, the employer should ask the employee to 
identify all those whom he or she worked with in close proximity (three to six feet) 

https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/people-at-higher-risk.html
https://www.cdc.gov/coronavirus/2019-ncov/downloads/what-you-should-do.pdf
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within the last 14 days and notify those people of their possible exposure without 
identifying the employee. This is, understandably, a very sensitive process, and we 
therefore recommend that employers appropriately consult counsel prior to taking 
action. Employers may also wish to send some or all of those employees home for 
two weeks. The CDC has released a risk-assessment for individuals who have been 
exposed to or are experiencing symptoms of COVID-19, which should be shared 
with impacted employees and can assist employers to determine whether 
employees should be sent home. 
 
The CDC also provides the following recommendations for most non-healthcare 
businesses that have suspected or confirmed COVID-19 cases: 
 

• It is recommended to close off areas visited by ill people and wait as long as 
practical before cleaning and disinfecting the area to minimize the potential 
for exposure to respiratory droplets. The CDC further recommends to open 
outside doors and windows and increase air circulation in the area. If 
possible, wait up to 24 hours before beginning cleaning and disinfection. 

• Cleaning staff should clean and disinfect all areas (e.g., offices, bathrooms, 
and common areas) used by the ill persons, focusing especially on 
frequently touched surfaces. 

• To clean and disinfect: 
o Clean dirty surfaces using a detergent or soap and water prior to 

disinfection. 
o For disinfection, diluted household bleach solutions, alcohol 

solutions with at least 70% alcohol, and most common EPA-
registered household disinfectants should be effective. 

o Diluted household bleach solutions can be used if appropriate for the 
surface. Follow the manufacturer’s instructions for application and 
proper ventilation. Check to ensure the product is not past its 
expiration date. Do not mix household bleach with ammonia or any 
other cleanser. 

o Unexpired household bleach will be effective against coronaviruses 
when properly diluted. 

o Cleaning staff should wear disposable gloves and gowns for all tasks 
in the cleaning process, including handling trash. Gloves and gowns 
should be compatible with the disinfectant products being used. 

o Additional personal protective equipment might be required based 
on the cleaning/disinfectant products being used and whether there 
is a risk of splash. Follow the manufacturer’s instructions regarding 
other protective measures recommended on the product labeling. 

https://www.cdc.gov/coronavirus/2019-ncov/php/risk-assessment.html
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o Gloves and gowns should be removed carefully to avoid 
contamination of the wearer and the surrounding area. Be sure to 
clean hands after removing gloves. 

o Employers should develop policies for worker protection and provide 
training to all cleaning staff on site prior to providing cleaning tasks. 
Training should include when to use personal protective equipment, 
what personal protective equipment is necessary, how to properly 
wear, use, and remove personal protective equipment, and how to 
properly dispose of personal protective equipment. 

 
What guidance has OSHA published regarding steps employers may take to safeguard 
the workplace?  

 
The Occupational Safety and Health Administration (OSHA) recently published 
Guidance on Preparing Workplaces for COVID-19, which outlines steps employers 
can take to help protect their workforce. OSHA’s guidance divides workplaces and 
work operations into four risk zones according to the likelihood of employees’ 
occupational exposure during a pandemic. These risk zones are useful in 
developing safe work practices and precautions. 
 

In general, employers should encourage employees and others to take the same 
steps they would take to avoid the seasonal flu. For the annual influenza, the best 
way to prevent infection is to avoid exposure. Messaging to employees should 
include: 
 

• Wash your hands often with soap and water for at least 20 seconds. If soap 
and water are not available, use an alcohol-based hand sanitizer. 

• Avoid touching your eyes, nose, and mouth with unwashed hands. 

• Avoid close contact with others, especially those who are sick. 

• Refrain from shaking hands with others. 

• Cover your cough or sneeze with a tissue and throw the tissue in the trash. 

• Clean and disinfect frequently touched objects and surfaces. 

• Stay home when you are sick. 
 

Employers should also take the following actions to ensure a healthy workplace: 
 

• Make sure that employees have ample facilities to wash their hands, 
including warm water and soap, and that cleaning/custodial schedules are 
accelerated. 

https://www.osha.gov/Publications/OSHA3990.pdf
https://www.osha.gov/Publications/influenza_pandemic.html#difference
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• Evaluate remote work capacities and policies. Teleconference or use other 
remote work tools in lieu of meeting in person if available. 

• Consider staggering employee starting and departing times, along with 
lunch and break periods, to minimize overcrowding in common areas. 

• Have a single point of contact for employees for all concerns that arise 
relating to health and safety. 

 
In terms of classrooms, the CDC has published a helpful guide called “How to Clean 
and Disinfect Schools to Help Slow the Spread of Flu.” Follow updates from the CDC 
and the World Health Organization (WHO) regarding additional precautions. 
Employers may reference OSHA’s Guidance on Preparing Workplaces for an 
Influenza Pandemic for additional information on preparing for an outbreak. 

 
Can an employer require employees to report personal travel?  
 

An employer may ask if an employee has traveled to any location that the CDC has 

identified as a Level 3 risk area. Additionally, employers may ask employees if they 

have traveled to any areas where state or local public health officials recommend 

that visitors self-quarantine after visiting. Importantly, an employer should not 

require employees to report personal travel to any non-affected areas. As of March 

20, 2020, the countries at Level 3 risk are China, Iran, South Korea, Malaysia, the 

United Kingdom (including England, Scotland, Wales and Northern Ireland), 

Ireland, and most of Europe. The CDC has also put a Level 3 Warning on all cruise 

ship travel.  

The CDC is regularly updating its website, and employers should check frequently 

for updates. Additionally, TASB HR Services has developed travel reporting forms 

for employees and students, which are available here to TASB subscribers.  

What are some best practices in implementing a remote work policy? 
 

A successful remote work policy should specify the employer’s expectations clearly 

and directly. The overarching goal should be that employees are expected to work 

in furtherance of the employer’s normal business operations to the greatest extent 

possible. Some items to consider in implementing a remote work policy are: 

• Will employees be required to work from home or simply discouraged from 

coming to the office? 

• Will there be exceptions, such as “essential” personnel being required to be 

present at a particular location? 

https://www.cdc.gov/flu/pdf/freeresources/updated/cleaning_disinfecting_schools.pdf
https://www.cdc.gov/flu/pdf/freeresources/updated/cleaning_disinfecting_schools.pdf
https://www.cdc.gov/coronavirus/2019-ncov/index.html
https://www.who.int/emergencies/diseases/novel-coronavirus-2019
https://www.osha.gov/Publications/influenza_pandemic.html
https://www.osha.gov/Publications/influenza_pandemic.html
https://www.cdc.gov/coronavirus/2019-ncov/travelers/index.html.%20Employers%20should%20consider%20obligations%20to%20provide%20appropriate%20notice%20to%20employees%20regarding%20the%20collection%20of%20this%20information
https://www.tasb.org/services/hr-services/hrx/other-hr/recent-travel-reporting-forms.aspx
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• Will employees be expected to be available remotely during normal 

business hours, or will meetings/work be scheduled in advance? Employers 

should account for workers’ lives being disrupted in other ways because of 

the COVID-19 pandemic, such that they may not be able to maintain normal 

working hours during this time or may be somewhat distracted by family or 

medical obligations during certain times of the day. 

• Will employees use their own, personal devices to complete work, or will 

the employer provide the equipment (i.e., laptops, tablets, hot-spots, etc.)?  

• Policies should also provide guidance with clear instructions on what 

remote platforms will be utilized to accomplish work remotely (i.e., email, 

Microsoft Teams, Zoom Conferencing, FaceTime, Skype, etc.). 

The remote work policy should provide employees with notice of the anticipated 

expiration of the policy, and the policy should direct employees to provide 

reasonably frequent updates of the work being performed remotely to ensure 

compliance with the policy. 

FORM I-9 COMPLIANCE 

Can employers continue to complete Form I-9s for employees working remotely?  
 

The Department of Homeland Security has announced greater flexibility in 
complying with Form I-9 requirements during the COVID-19 outbreak: 
 

• Employers must inspect the Section 2 documents remotely (e.g., over video 
link, fax or email, etc.) and obtain, inspect, and retain copies of the 
documents, within three business days for purposes of completing Section 
2 of Form I-9. 

• Employers should enter “COVID-19” as the reason for the physical 
inspection delay in the Section 2 “Additional Information” field once 
physical inspection takes place after normal operations resume. 

• Once the documents have been physically inspected, the employer should 
add “documents physically examined” with the date of inspection to the 
Section 2 additional information field on the Form I-9, or to section 3 as 
appropriate. 

• Employers can presumably email the Form I-9 to the employee, ask that the 
employee complete Section 1, sign, date and email the completed Section 

https://www.ice.gov/news/releases/dhs-announces-flexibility-requirements-related-form-i-9-compliance
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1 back to the employer.  Once operations resume, the employee should 
bring the original signed Section 1 to the employer. 

 
Employers may utilize these provisions for a period of 60 days from March 20, 2020 
or within three business days after the termination of the National Emergency, 
whichever comes first. Employers will bear the burden of proof to provide written 
documentation of their remote onboarding and telework policy for each 
employee. Any subsequent I-9 audit would use the “in-person completed date” as 
a starting point for the impacted employees only. 
 
Importantly, this provision only applies to employers and workplaces that are 
operating remotely. If there are employees physically present at a work location, 
no exceptions are being implemented at this time for in-person verification of 
identity and employment eligibility documentation. If, however, newly hired 
employees or existing employees are subject to COVID-19 quarantine or lockdown 
protocols, the Department of Homeland Security will evaluate this on a case-by-
case basis. Employers may authorize a representative to act on its behalf to 
complete Form I-9 Section 2. An authorized representative can be any person the 
employer designates to complete and sign Form I-9 on its behalf. The employer is 
liable for any violations in connection with the form or the verification process. 

 
What if an employer was issued an I-9 Notice of Inspection in March 2020? 
 

Effective March 19, 2020, if an employer was served a Notice of Inspection by the 
Department of Homeland Security during the month of March 2020, and if the 
employer has not already responded, the employer will be granted an automatic 
extension for 60 days from the effective date. At the end of the 60-day extension 
period, the Department of Homeland Security will determine if an additional 
extension will be granted. 
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WHERE TO FIND ADDITIONAL INFORMATION 

The EEOC’s guidance entitled, “What You Should Know About the ADA, the 
Rehabilitation Act, and COVID-19,” is available at 
https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.
cfm. 
 
The EEOC’s guidance entitled “Pandemic Preparedness in the Workplace and the 
Americans with Disabilities Act” is available at 
https://www.eeoc.gov/facts/pandemic_flu.html. 
 
OSHA’s COVID-19-related guidance is available at https://www.osha.gov/SLTC/covid-
19/. 
 
COVID-19 related guidance from TASB is available at https://www.tasb.org/covid-19-
resources.aspx. 
 
The Texas Education Agency’s guidance and support on COVID-19 is available at 
https://tea.texas.gov/texas-schools/health-safety-discipline/coronavirus-covid-19 
support-and-guidance. 
 

Guidance from the CDC is available at https://www.cdc.gov/coronavirus/2019-
ncov/community/index.html. 
 
The Texas Higher Education Coordinating Board has compiled COVID-19-related 
guidance on its website at http://www.thecb.state.tx.us/misc/coronavirus-update-for-
higher-education/. 
 
The United States Department of Education has published COVID-19-related guidance at 
https://www.ed.gov/coronavirus. 
 
COVID-19-related information is available on the Southern Association of Schools 
Commission on Colleges’ website at https://sacscoc.org/coronavirus-and-the-
commission/. 

https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm
https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm
https://www.eeoc.gov/facts/pandemic_flu.html
https://www.osha.gov/SLTC/covid-19/
https://www.osha.gov/SLTC/covid-19/
https://www.tasb.org/covid-19-resources.aspx
https://www.tasb.org/covid-19-resources.aspx
https://tea.texas.gov/texas-schools/health-safety-discipline/coronavirus-covid-19%20support-and-guidance
https://tea.texas.gov/texas-schools/health-safety-discipline/coronavirus-covid-19%20support-and-guidance
https://www.cdc.gov/coronavirus/2019-ncov/community/index.html
https://www.cdc.gov/coronavirus/2019-ncov/community/index.html
http://www.thecb.state.tx.us/misc/coronavirus-update-for-higher-education/
http://www.thecb.state.tx.us/misc/coronavirus-update-for-higher-education/
https://www.ed.gov/coronavirus
https://sacscoc.org/coronavirus-and-the-commission/
https://sacscoc.org/coronavirus-and-the-commission/

