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 Hearing before Deputy Commissioner Gibbs via WebEx Video Hearing Link on May 13, 
20211 and in Richmond, Virginia July 14, 2021.  
 

PRESENT PROCEEDING 

 This case is before the Commission on the claimant’s claim for benefits filed on September 

25, 2020.  The claimant alleged an injury by accident on September 27, 2018, resulting in injury 

to her right and left knees, and right and left lower extremities. She sought temporary total 

disability benefits for September 28, 2018 and the period of December 23, 2019 through March 8, 

2020, as well as various and as yet unspecified periods of disability (total and partial). She also 

asserted a protective claim for permanent partial disability benefits. 

                                                           
1 A transcript of the May 13, 2021 portion of the hearing has been prepared. We note it erroneously reflects that this 
occurred on June 13, 2021, rather than May 13, 2021, however.  
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At the hearing, the claimant clarified her claim to seek medical benefits for injuries to her 

right and left knees/lower extremities, as well as temporary total disability benefits for the period 

of December 23, 2019 to March 9, 2020.2  

STIPULATION 

 The parties stipulated that the claimant’s pre-injury average weekly wage was $618.98. 

DEFENSES 

 The employer/carrier defends this claim on the following grounds: (1) no injury by accident 

arising out of and in the course of employment; (2) alternatively, claimant alleges a non-

compensable Act of God with no added-risk augmenting injury; (3) alternatively, claimant cannot 

meet her burden of proof since she asserts contradictory asserted added risks of employment; (4) 

alternatively, claimant sustained an unexplained accident; (5) alternatively, claimant's claim is 

barred due to failure to provide appropriate notice pursuant to Va. Code § 65.2-600. Specifically, 

claimant failed to provide notice of the “nature and cause of the accident” as required by the clear 

language of the statute; (6) alternatively, no medical evidence of causation; (7) alternatively, 

claimant was released to full duty as of October 16, 2018; (8) alternatively, claimant did not 

adequately market; and (9) the claim is barred by the doctrine set forth in Massie v. Firmstone. 

 
SUMMARY OF THE EVIDENCE 

 The following evidence was introduced, admitted, and considered in connection with the 

adjudication of the disputed issues: (1) Sworn hearing testimony of Brenda Gray;3 (2) Claimant’s 

Exhibit 1, Medical Records Designation; (3) Claimant’s Exhibit 2, Employee’s Report of Injury 

                                                           
2 At hearing, the claimant asked to hold her claim for permanent partial disability benefits in abeyance. There was no 
objection to the request. Given the result reached herein, however, we do not retain jurisdiction over this request.  
3 All witnesses and counsel appeared via videoconference for the portion of the hearing held May 13, 2021. The 
portion held on July 14, 2021 was conducted with all witnesses and counsel appearing in person.  
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(pages 1-2 in Claimant’s Exhibit Packet No. 1 filed May 6, 2021); (4) Claimant’s Exhibit 3, 

Company Nurse Report (pages 3-5 in Claimant’s Exhibit Packet No. 1 filed May 6, 2021); (5)  

Claimant’s Exhibit 4, Recorded Statement (pages 6-14 in Claimant’s Exhibit Packet No. 1 filed 

May 6, 2021); (6) Claimant’s Exhibit 5, (pages 11-13 of Addendum to Exhibits packet, filed May 

7, 2020); (7) Defendants’ Exhibit 1, Medical Records Designation; (8) Defendants’ Exhibit 2, 

Claimant’s discovery deposition filed May 6, 2021; (9) Defendants’ Exhibit 3, Claimant’s 

Answers to Interrogatories and Responses to Requests for Production of Documents; (10) 

Defendants’ Exhibit 4, December 7, 2020 letter from Mr. Ford; (11) Defendants’ Exhibit 5, 

December 14, 2020 letter from Ms. Childrey; (12) Defendants’ Exhibit 6, April 1, 2021 

defendants’ Supplemental Discovery Response; (13) Defendants’ Exhibit 7, April 8, 2020 letter 

and verification page; and (14) Defendants’ Exhibit 8, May 6, 2021 discovery responses and 

verification. 

 The record in this matter closed on July 14, 2021, at the culmination of the hearing.   

ISSUE 

 Did the claimant sustain an injury by accident arising out of her employment?  

FINDINGS OF FACT AND RULINGS OF LAW 

The burden is upon the claimant to prove by a preponderance of the evidence that she 

sustained a compensable injury. Virginia Dep’t of Transp. v. Mosebrook, 13 Va. App. 536, 537 

(1992) (citing Woody v. Mark Winkler Mgmt., Inc., 1 Va. App. 147, 150 (1985)). The employee 

bears the burden to prove by a preponderance of the evidence: (1) an injury by accident, (2) arising 

out of, and (3) in the course of his or her employment.  Morris v. Morris, 238 Va. 578, 584 

(1989).  “Arising out of” refers to the origin or cause of the injury.  See County of Chesterfield v. 

Johnson, 237 Va. 180 (1989).  An injury arises out of the employment when a condition of the 
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workplace or a significant work-related exertion causes or contributes to the injury. Grove v. 

Allied Signal, Inc., 15 Va. App. 17, 21-22 (1992); Plumb Rite Plumbing Serv. v. Barbour, 8 Va. 

App. 482, 484 (1989) (holding that “the mere happening of an accident at the workplace, not 

caused by any work related risk or significant work related exertion, is not compensable”). 

Moreover, 

[w]hen there is apparent to the rational mind upon consideration of all the 
circumstances, a causal connection between the conditions under which the 
work is required to be performed and the resulting injury can be seen to have 
followed as a natural incident of the work and to have been contemplated by a 
reasonable person familiar with the whole situation, as a result of the exposure 
occasioned by the nature of the employment, then it arises out of 
employment.  The causative danger must be peculiar to the work and not 
common to the neighborhood.  It must be incidental to the character of the 
business and not independent of the relation of master and servant.  

Central State Hospital v. Wiggers, 230 Va. 157, 159 (1985). See also Bassett-Walker, Inc. v. Wyatt, 

26 Va. App. 87, 93 (1997); Bradshaw v. Aronovitch, 170 Va. 329, 335 (1938). An injury which 

results from a hazard to which the employee is equally exposed apart from the employment does not 

“arise out of” the employment.  United Parcel Service v. Fetterman, 230 Va. 257 (1985). Simple acts 

of walking, bending, reaching, or turning, without a work-related exertion or awkward contributing 

factor, are not risks of the employment.  Southside Va. Training Ctr. v. Ellis, 33 Va. App. 824, 829 

(2000).  

 In considering whether a claimant’s injury arises out of the employment, Virginia has rejected 

the “positional risk” test in favor of the “actual risk” test. County of Chesterfield v. Johnson, 237 Va. 

180, 185 (1989). The “actual risk” test “‘requires only that the employment expose the workman to a 

particular danger from which he was injured, notwithstanding the exposure of the public generally to 

like risks.’” Marion Correctional Center v. Henderson, 20 Va. App. 477, 480 (1995) (quoting Olsten 

v. Leftwich, 230 Va. 317, 319 (1985)). 
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 Finally, we note that it is also well-established that we cannot enter an award based on 

conjecture, surmise, or speculation. See, e.g., Central State Hosp. v. Wiggers, 230 Va. 157, 159, 

335 S.E.2d 257, 258 (1985). As the Court of Appeals of Virginia has explained, “if the evidence 

does not prove by a preponderance ‘how the accident happened, … it is by definition unexplained 

and thus speculative.” Lysable Transp., Inc. v. Patton, 57 Va. App. 408, 419 (2010) (quoting 

Pinkerton’s Inc. v. Helmes, 242 Va. 378, 381 (1991) and citing Hill v. S. Tank Transp., Inc., 44 

Va. App. 725, 732-33 (2005). Moreover,  

Accepting two mutually exclusive explanations in either/or equipoise involves an 
intrinsically inclusive, and legally unprecedented, approach to the burden of proof. 
Neither the Virginia Workers’ Compensation Act nor any of the many judicial 
opinions interpreting it have endorsed the amalgamation of factually inconsistent 
causes into a composite whole for purposes of satisfying the claimant’s burden of 
proof. 
 

Lysable at 419-20 (emphasis in original).  

 On the evidence presented, we are not persuaded that the claimant, an instructional assistant 

employed by the employer, proved the cause of her accident by a preponderance of the evidence. 

At hearing, she maintained that she tripped on an uneven sidewalk while in the course of her 

employment. Specifically, she testified that she tripped over raised bricks and fell forward onto 

both of her knees. Thus, at hearing, she identified a defect in her workplace as a cause of her fall.  

However, initially and for over two years post-accident, she instead maintained that she 

had slipped, without identifying the raised bricks as a cause of her fall. She instead explained that 

water had ponded in the area where she had fallen, causing her to slip and fall. At hearing, the 

claimant explained that, almost three years after the accident, she came to believe that, instead of 

slipping on the sidewalk covered by water, she had instead tripped over raised bricks on the 

sidewalk. She testified that she began to think about the fact that she had fallen forward onto her 

knees, rather than onto the rear of her body, and had observed raised bricks in the area where she 
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fell. She came to believe that was the cause of her fall. She explained that it was only much later, 

shortly before her deposition and after realizing she may have a case, that she went back to inspect 

the site and visualized in her head what happened, determining she must have tripped rather than 

slipped. We have no evidence as to whether the bricks were raised on the day of the claimant’s fall 

and we are not persuaded that her belief is anything other than conjecture, surmise, and speculation. 

In reaching that conclusion, we are particularly mindful that tripping and slipping are two different 

actions, as even the claimant acknowledged on cross-examination. Ultimately, she has now 

identified a possible cause of injury, but we are not persuaded it was more probable than not that 

the injury occurred as alleged at hearing given her consistent assertion of a different cause and 

mechanism of injury for over two years post-accident.  

 Accordingly, the claim is DENIED.  

 Having decided the claim on this dispositive issue, we do not reach the remaining issues 

raised by the claim for benefits and defenses asserted in response thereto.  

This case is ORDERED removed from the hearing docket. 

REVIEW 

 Any party may appeal this decision to the full Commission by filing a Request for Review 

with the Commission within thirty (30) days of the date of this Opinion.  
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