
OPIS, June 26, 2020 
 

Bipartisan Senators Urge EPA's Wheeler to Reject 52 Retroactive SREs 
 
EPA Administrator Andrew Wheeler should reject outright the 52 retroactive small refinery exemptions 
for compliance under the Renewable Fuel Standard (RFS) recently revealed by the agency as they would 
worsen the "unprecedented economic challenges" facing the biofuels industry and conflict with the 
agency's own policy, according to a letter sent by 16 bipartisan Senators on Thursday evening. 
 
The group -- led by Sens. Amy Klobuchar (D-Minn.), Joni Ernst (R-Iowa), Tammy Duckworth (D-Ill.) and 
Chuck Grassley (R-Iowa) -- wrote to Wheeler after a June 18 disclosure by the agency that it was indeed 
considering retroactive exemptions despite recent court precedent that many thought would hamstring 
the SRE program entirely.  
 
In January, the U.S. Court of Appeals for the 10th Circuit ordered EPA to revoke three SREs that it had 
granted for the 2016 and 2017 compliance years after it found that EPA exceeded its authority in 
approving the waivers as the Clean Air Act prohibits the agency from extending exemptions to refiners 
whose earlier waivers had lapsed.  
 
The senators noted the ruling in their letter, saying that "it is for this reason that we are especially 
alarmed to hear that EPA is considering over 50 petitions for retroactive SREs that are intended to 
circumvent the Tenth Circuit decision by allowing refineries with lapsed SREs to establish a continuous 
chain of exemptions." 
 
Following the January ruling, industry advocates and congressional champions for the biofuels industry 
alike hoped the EPA might apply its precedent nationally. 
 
That prospect diminished after comments made by Wheeler and Department of Energy (DOE) 
Undersecretary Mark Menezes at separate appearances before Senate committees on May 20, in which 
the latter told Sen. Mike Lee (R-Utah) in front of the Senate Energy and Natural Resources Committee 
that prior-year "gap filings" were intended to establish a continuous string of exemptions "to be 
consistent with the Tenth Circuit decision." 
 
At a hearing that same day in front of the Senate Environment and Public Works Committee, Wheeler 
told Sen. John Barrasso (R-Wyo.) that the agency would act on such petitions "as soon as we get that 
information back from the Department of Energy." 
 
In their letter, the senators questioned the legality of the new SRE filings, noting that "these are 
refineries who either did not submit petitions or were not granted waivers in past years, meaning they 
were not experiencing 'true economic hardship' to comply at the time." 
 
"These petitions should not even be entertained because they are inconsistent with the Tenth Circuit 
decision, Congressional intent, the EPA's own guidance, and -- most importantly -- the interests of 
farmers and rural communities who rely on the biofuel industry," the senators said in the letter. 
 
The group also said the EPA's own guidance proves such exemptions are ineligible, as a document 
entitled "Small Entity Compliance Guide for Changes to Renewable Fuel Standard Program" stipulates 



that an eligible refinery should not have 1,500 employees across the company and also must apply for 
small refinery status by July 1, 2010. 
 
"You previously testified in January 2019 to the Environment and Public Works Committee (EPW) that 
the decision to grant Chevron and Exxon small refinery exemptions under the RFS was made at the 
refinery level and not at the corporate level," the senators said in the letter.  
 
Referring to Wheeler's comments, the senators requested in writing responses to three questions, 
beginning with whether the administrator was aware of his own agency's prior designation of Chevron 
and Exxon as ineligible for SREs when he appeared before the EPW in 2019. 
 
The senators also pressed Wheeler on his commitment to applying the 10th Circuit decision nationwide, 
as well as whether he was aware that, following pressure from the oil industry to change or waive the 
2020 Renewable Volume Obligation (RVO), the structure of the RFS already ensures that the RVO is 
adjusted in proportion with gasoline sales. 
 
Advocates for the biofuels industry thanked the senators for seeking answers from the EPA. 
 
"We applaud this bipartisan group of Senators for exposing the absurdity of the oil industry's latest ploy 
to undermine the Renewable Fuel Standard," Renewable Fuels Association (RFA) president and CEO 
Geoff Cooper said in a news release.  
 
Cooper said that Wheeler's reluctance to apply the 10th Circuit decision nationally is "prolonging 
uncertainty and exacerbating economic harm in rural America." 
 
Growth Energy CEO Emily Skor said "the sole purpose of these retroactive exemptions is to circumvent 
the law at the expense of rural families struggling to get back on their feet." 
 
"We're very grateful to Senate champions across the farm belt for standing up against this attempt to 
rewrite years of history, skirt the courts, and torpedo efforts to rebuild America's agricultural supply 
chain," Skor said in a news release.  
 
"The Senators are exactly right that EPA should immediately reject these petitions as inconsistent with a 
federal court decision," National Biodiesel Board (NBB) Vice President of Federal Affairs Kurt Kovarik 
said in a news release. "We thank Senators Amy Klobuchar and Joni Ernst for their leadership." 
 
--Reporting by Patrick Newkumet, pnewkumet@opisnet.com; editing by Jordan Godwin, 
jgodwin@opisnet.com 
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