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An aerial view of streets where Israelis take part in the “Day of Resistance” rally to protest the Israeli
government’s judicial reform plan in Tel Aviv on March 11, 2023. (Photo by Amir Terkel/Anadolu Agency via

Getty Images)

 

What are the 10 biggest questions about the judicial reforms? Sara Himeles asks and
answers.
 

I am speaking at iCON in Chicago tomorrow on “Israel Education: Making Hard
Conversations Easy,” and would love to see you there. If you’re attending, please find our
team and say hello!
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1. What exactly are the judicial reforms?

There are three main parts of the government’s judicial reform plan: the override
clause, removing the “reasonability test,” and changes to how judges are appointed.
Let’s briefly go through them.
 

First, the reforms would significantly limit the Court’s power of judicial review.

Currently, the Supreme Court can strike down any law it finds to be unconstitutional.
This is a point of contention since Israel doesn’t have a constitution, but instead has
semi-constitutional Basic Laws.
 

With the reforms, the Knesset would be able to override the Supreme Court’s
decisions with a simple majority of 61 votes out of the 120-seat Knesset.
 

Second, the Supreme Court would no longer have the ability to make decisions on
the grounds of “reasonability.”

The court just used this in January when it ruled that the appointment of Aryeh Deri
as a government minister was “highly unreasonable” due to his past criminal
convictions.
 

Third, the legislation would give the government effective control over appointing
judges.

Currently, judges are chosen by a committee of nine members, including three
Supreme Court judges, two Israel Bar Association representatives, and four
ministers and Knesset members.
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Under the reforms, the two Bar Association representatives would be replaced by
two “public representatives” chosen by the justice minister.

This would give the sitting government a majority of the votes for selecting judges.
 

 

Introducing the Yoms film festival!

 

2. What do Israelis think about the plan? What are
the best arguments for and against it?

Both sides have extremely strong opinions about this proposal.

However, an Israel Democracy Institute poll found that a majority of Israelis oppose
the legislation, including close to half of those who voted for Netanyahu’s Likud
party.

So, what are the main arguments of the different sides?

Opponents of the reform argue that, by dramatically weakening the Supreme Court,
the legislation would shift all the power to the Knesset and the ruling coalition of the
day.

This would leave the government without checks and balances, raising concerns
about a “tyranny of the majority,” they argue.
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Proponents of the reform say that the Supreme Court has grown overly powerful and
has intervened inappropriately in the Knesset’s lawmaking authority, without any
statutory authority to do so.

They argue that power should be shifted back to the democratically-elected Knesset.
 

Others advocate a middle position, saying that the judiciary needs reform, but that
the current proposal goes too far.

Retired Supreme Court justice Hila Gerstel expressed this view, saying at the rally
in Tel Aviv on Saturday night that she supports “repairs” to the judiciary but not its
“destruction.”
 

To hear three perspectives advocating against the reforms, for the reforms, and an
in-the-middle position, check out:

This podcast with Israel Democracy Institute’s Suzie Navot
This op-ed by attorney Yonatan Green
This interview with constitutional law professor Yaniv Roznai

 
 

3. How are Israelis protesting the plan?

On Saturday night, more than 300,000 Israelis demonstrated across the country in
the 10th consecutive week of protests against the impending plan. Organizers
claimed the figure was closer to half a million people.
 

Since Justice Minister Yariv Levin announced the plan in early January, tens of
thousands to hundreds of thousands of Israelis have come out for the protests each
week.
 

On Thursday, protesters staged a “day of resistance” in which they blocked roads
and highways leading to Ben-Gurion Airport and organized strikes and other
disruptive activities.

As a result, Prime Minister Benjamin Netanyahu had to travel by helicopter to the

 

https://content.opendormedia.org/e/634291/arding-against-a-frankenstate-/qcpq7/737421663?h=7E0LcRhv0lIa8bTKdv08dK26CtLHiQ6-Mi5R1HjCAYc
https://content.opendormedia.org/e/634291/ial-apocalypse-is-not-upon-us-/qcpqb/737421663?h=7E0LcRhv0lIa8bTKdv08dK26CtLHiQ6-Mi5R1HjCAYc
https://content.opendormedia.org/e/634291/-override-clause-is-dangerous-/qcpqf/737421663?h=7E0LcRhv0lIa8bTKdv08dK26CtLHiQ6-Mi5R1HjCAYc
https://content.opendormedia.org/e/634291/85-7dab-d124-abdd-7fbfc0350000/qcpqj/737421663?h=7E0LcRhv0lIa8bTKdv08dK26CtLHiQ6-Mi5R1HjCAYc


airport for his scheduled trip to Rome.
 

Parts of the military have also joined the protests. At the end of February, hundreds
of reserve air force pilots and other officers signed a letter saying they would not
show up for duty if the judicial reforms are enacted.

Last week, 37 out of 40 reservist pilots skipped a flight training in protest of the
government’s plans.
 

Communications Minister Shlomo Karhi lashed out at the IDF reservists who have
threatened not to serve, telling them to “go to hell” in a special Purim message on
Twitter.

“The people of Israel will manage without you and you can go to hell,” he wrote.
 

In response, Yisrael Beytenu MK Yulia Malinovsky, a member of the opposition,
wrote:

“Who exactly are you sending to hell? They are part of the nation and not just any
part — they are the ones who support the state with their taxes, they serve in the
army, they are pillars of the State of Israel.”

Many Israeli tech leaders have also spoken out against the plan and the damage
they say it would bring to Israel’s economy and position as a tech powerhouse.

According to Yair Geva, head of the tech division at Tel Aviv-based law firm Herzog
Fox & Neeman, as a result of the legislation, many Israeli entrepreneurs are
incorporating or reincorporating their startups outside Israel, often at the request of
investors.

“Since the start of the judicial overhaul, we are seeing almost 100% of new startups
incorporating in the US as opposed to Israel, whereas before, the vast majority was
setting up in Israel,” Geva told The Times of Israel.

“This means that over time Israeli companies won’t be identified as such. They’ll be
able to quickly liquidate activities here and go elsewhere, resulting in job losses,
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intellectual property (IP) loss and tax losses. All of this will compromise the Israeli
tech brand,” he added.

Israeli tech employees, however, are divided on the plan and its impact on the
economy.

A survey released on Sunday found that only 12% of tech employees said they have
participated or plan to participate in the protests. Meanwhile, when asked whether
the reform endangers Israel’s economy 41% said no and 39% said yes.
 

 

Featured video

 

4. Is a compromise agreement possible?

Israeli President Isaac Herzog came out strongly against the current proposal on
Thursday, saying in a special address to the nation:

“The package of legislation currently being discussed in the [Constitution] Committee
needs to disappear, and quickly.” 
 

“It is wrong, it is oppressive, it undermines our democratic foundations. And
therefore, it must be replaced with another plan, one that has consensus,” he added.
 

Herzog said that he has been trying to broker a compromise, working with
policymakers on all sides of the debate, and that “the gaps have been greatly
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reduced.”
 

“There is agreement on most issues. True, not on everything, but on the vast
majority,” the president said, without revealing the details of the compromise plan.
 

Herzog also named the “supreme values” that must be safeguarded in any
legislation: Israeli democracy, an independent, strong judiciary, and the preservation
of human rights, especially for “minorities and the special, rich Israeli mosaic.”
 

Separately, last week, former justice minister Daniel Friedmann, former national
security adviser Giora Eiland, and several other public figures proposed another
compromise plan which moderates some of the government’s proposals.
 

The softened plan, however, did not bring the sides closer together, and Eiland said
it was no longer on the table.

Justice Minister Yariv Levin responded favorably to it, with representatives from his
office calling it a “breakthrough.”
 

But the overhaul opponents said that it would still weaken the Supreme Court, to the
point that it would no longer check the power of the Knesset.
 

“It’s easy to understand why Levin and Rothman like Friedmann’s outline,” former
justice minister and National Unity MK Gideon Sa’ar said.
 

“Politicization of the selection of judges. A high and extreme bar for judicial review…
It’s just hard to understand why some choose to call it a ‘compromise.’ It’s the same
[proposal] in a Purim costume,” he added.

 
 

5. How soon would the measures be enacted?

Despite the recent talk of a compromise, the coalition seems intent on forging ahead
with its plan, and the legislation could be passed within days.
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Religious Zionist MK Simcha Rothman — the head of the constitution, law, and
justice committee who is spearheading the reform along with Justice Minister Yariv
Levin — scheduled hearings on the legislation each day this week, Sunday through
Wednesday.
 

“Votes to approve the legislation in committee could be scheduled whenever
Rothman decides. The bills will then move to the Knesset plenum for its final two
votes sometime after a 48-hour break,” according to The Times of Israel.
 

At the same time, Rothman said on Sunday that he is open to negotiating.

“We won’t close the door no matter how much people act and speak against us.
Through negotiation, it is possible to reach an agreed-upon solution if people decide
that they seek the good of the country and don’t want to burn it,” he said.
 

However, whether either side is willing to compromise on its core principles remains
unclear. 
 

Representing one end of the spectrum, former attorney general Avichai Mandelblit
said:   

“I am always for compromise and negotiations, but you can’t compromise on the
government appointing their own judges…There is no way you can compromise
on…the Supreme Court’s independence.”
 

Tel Aviv University economist Dan Ben-David said the coalition is also unlikely to
compromise.
 

“They want to nominate the judges, they want to be able to overrule the judges, they
want the executive branch to control the judicial branch — and they won’t agree to
anything in the middle,” he told The Jerusalem Post.

However, he added, the massive protests across Israel could possibly sway the
coalition.
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6. If the plan were enacted, would it mean the end of
Israeli democracy?

Supporters of the overhaul claim that it would strengthen Israeli democracy by
shifting power from the Supreme Court to the democratically-elected Knesset.
 

“For decades, the majority of citizens have had their voices — and the outcome of
their votes — silenced by a growing tyranny of unelected officials and technocrats,”
Moshe Koppel and Eugene Kontorovich of the Kohelet Policy Forum wrote in a
blog post, referring to the Supreme Court.
 

“The proposed reforms currently under consideration in Israel’s Knesset are
designed to remedy the situation by instituting some basic checks and balances on
the Court — checks and balances that are the norm in other Western democracies.”
 

Opponents say it would end Israeli democracy or erode the country’s democratic
character. According to Israel Democracy Institute vice president Suzie Navot, the
supporters of the reform have the “wrong idea” of what democracy is.
 

“Democracy is not [simply] majority rule because if it’s the only principle of
democracy, then the majority can do terrible things to the minority and you will not
call it a democratic country,” Navot said on the Times of Israel’s “What Matters Now”
podcast.
 

In addition to majority rule, a democracy also needs separation of power, the
protection of minorities, rule of law, an independent judiciary, and free elections,
Navot explained. “Without this, this is not a democracy.”
 

Former attorney general Avichai Mandelblit went even further, saying at a
conference at the University of Haifa on Sunday that sidelining the judiciary “will
bring us to a situation where we will no longer be a democracy. We will become a
dictatorship.”
 

Historian and author Yuval Noah Harari agreed, writing in Haaretz, “When the only
thing that limits the power of the government is its own goodwill — that is the
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definition of a dictatorship.”

 
 

7. Everyone is talking about a “constitutional
crisis.” What does it mean?

Israeli philosopher Micah Goodman explained what a constitutional crisis would
look like. “Let’s say Yariv Levin’s reforms pass completely,” he said on the Times of
Israel’s “What Matters Now” podcast.
 

“The next day, the Supreme Court convenes, and they…decide that Levin’s reforms
are unconstitutional. So they cancel it… They’re canceling the cancellation of their
power to cancel,” he added.
 

“Without major changes to the legislation, there is a strong chance that the court
would make that ruling” and “strike down” the judicial reform legislation, Amir
Fuchs, a senior researcher at the Israel Democracy Institute, said. “And then we are
in uncharted territory.”
 

In such a scenario, Israel would “have two universes,” Goodman explained.

“The universe the Supreme Court is living in, where it still could cancel decisions of
the government, and the universe where the government is living where it’s now
liberated from the Supreme Court," he added.
 

This would be a true constitutional crisis, Israeli-American journalist Larry Derfner
explained in a Newsweek op-ed:
 

“If the government passes revolutionary laws that the Supreme Court rules illegal,
who will the public listen to, the government or the court? Who will the leaders of the
army, police, Shin Bet and Mossad listen to?”
 

“I can’t imagine a scarier moment for Israeli democracy,” Goodman said, adding that
he thinks this is unlikely to happen and is optimistic that a consensus could still be
reached.
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“I think once we reach…that moment, anything could happen. It’s the twilight zone.
It’s unfamiliar territory for us," he said.

Read the rest of our Q&A on the judicial reforms on our website.
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