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“Paternalism No Longer Rules…”
… so said Lord Steyn, in a landmark case in the House of Lords in 2004. Many of us can sCll remember when a
discussion with a paCent about a surgical procedure or the use of medicaCon would include the reassurance
something like “there’s no need to worry yourself about [that]. It will all be OK”. That comment Ccked the
boxes of informing the paCent and obtaining consent. Gosh, how things have changed.
Let’s take a journey through the changes in
legisla=on which have impacted upon the
responsibili=es and du=es of clinicians to whom
they fall to ensure that a pa=ent gives valid
consent to undergo any form of treatment.
In the legal system of the United Kingdom,
legisla=on may be created by Parliament, which
consists of the two chambers of the House of
Commons and the House of Lords. A bill is
submiLed and may pass through the two
chambers to become an Act of Parliament. Acts
apply in all four countries of the United
Kingdom.
Government bills are adopted by the Cabinet
into the Government’s legisla=ve programme.
Legisla=on or statute law is made by Parliament
and is interpreted by Judges.
There is a second sort of law called Precedent,
which is judge-made law. In essence earlier
events or judgements may be regarded as a
precedent and can therefore be considered in
subsequent similar circumstances.
A precedent principle or rule, established in a
previous legal case, may be binding on, or

persuasive for a court or tribunal when
confronted by a subsequent case with similar
issues, circumstances or facts.
Precedent Law has been applied or modiﬁed on
a number of occasions over the last sixty-ﬁve
years as the principles of consent have been
considered by advocates with diﬀering views
and the principles involved have been
reinforced or have evolved or changed.

We need to go back to 1957,
when the well-known Bolam
case gave the medical
professions a marker for
consent.
It provided the ﬁrst indica=on of what was
appropriate to tell the pa=ent and indicated
what was required to establish the validity
which should be placed on that informa=on.
Mr Bolam was a pa=ent in what used to be
called a mental hospital in Friern Barnet in
North London. The consultant providing his care
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decided that he would beneﬁt from ElectroConvulsive Therapy (ECT). The pa=ent did not
receive a detailed descrip=on of the treatment
and, in par=cular, he consented to the
procedure without being oﬀered a muscle
relaxant and he was not restrained during the
procedure.
The actual technique involves the passage of an
electric current through the brain. It triggers a
seizure but, interes=ngly, the treatment appears
to cause changes in brain chemistry that can
reverse symptoms of certain mental health
condi=ons.
Mr Bolam had the treatment, had the expected
seizure, ﬂailed about violently and suﬀered
serious injury.
He subsequently sued Friern Barnet
Management Commi0ee on the grounds that
his care had been negligent because he had not
been given a muscle relaxant, had not been
restrained, and had not been warned about the
risks and consequences of the treatment he was
about to receive.
Mr Jus=ce McNair presided over the jury trial.
Much discussion revolved around the fact that,
whilst many psychiatrists employed muscle
relaxa=on and restraint, others did not. The
judge noted the separate schools of thought
and stated;
“A doctor is not guilty of negligence if he has
acted in accordance with a prac5ce accepted as
proper by a responsible body of medical men
skilled in that par5cular art”.
Medicine was diﬀerent in those days. What
became known as the Bolam Test was approved
by the House of Lords. The number of clinicians
and their professional standing, which
cons=tuted a responsible body, was not deﬁned.

However, clinical negligence became judged by
the standards of the medical profession and the
test itself was applied to diagnosis and
treatment cases.
Although Bolam was a medical case, the
judgement was rolled out across the whole of
healthcare and remained largely unques=oned
for over a decade and a half.
In 1974 the Bolam test was employed in the
case of Sidaway versus the Board of Governors
of Bethlem Royal Hospital and the Maudsley
Hospital.
Ms Sidaway had pectoral girdle pain. A neurosurgeon advised her to undergo surgery. He
undertook the opera=on skilfully and there was
no sugges=on that it was performed negligently.
However he did not warn of spinal column
damage, a risk of 1-2%, and the complica=on
occurred. The claimant sued on the basis that
she had agreed to opera=on without having
been warned of the risks.
In court, the Bolam judgement was u=lised. The
judge stated that failure to warn about the risks
was a prac=ce which would have been accepted
as proper by a responsible body of skilled and
experienced neuro-surgeons.
Ms Sidaway went to the Appeal Court and lost,
and then took her case to the House of Lords.
The Law Lords decided, by a majority decision,
that medical advice was part of clinical
judgement and that the Bolam test should apply
to the advice and consent process.
Ms Sidaway therefore lost her appeal.
In 1997, a young boy called Patrick Bolitho, aged
2, was admiLed to St Bartholomew’s Hospital
with croup and breathing diﬃcul=es. A
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paediatrician, called on two occasions when
par=cular episodes of noisy and diﬃcult
breathing caused concern, did not aLend.

advised a watchful wai=ng approach to have a
normal delivery rather than undergo a
Caesarian sec=on.

She was unaware of the calls because her bleep
baLery was low. About thirty minutes ager the
second incident, the child suddenly
deteriorated, suﬀered respiratory and cardiac
arrest and severe brain damage.

He did not advise the woman of a 0.1-0.2%
increased risk of a s=llbirth. The baby died
before delivery.

The legal ques=on was whether the damage to
the child was consequent on the breach of duty
resul=ng from the doctor failing to aLend. If a
competent doctor had aLended, would he or
she have intubated the child during or ager the
ﬁrst two episodes?
Eight medical experts tes=ﬁed and were split on
whether the doctor should have intubated or
not. The doctor was acquiLed at the trial, at the
Appeal Court and ﬁnally at the House of Lords.
However, the case resulted in considera=on by
House of Lords about the Bolam concept of a
reasonable body of medical opinion.
On the face of it there were two reasonable
bodies of opinion in conﬂict. Lord BrowneWilkinson reviewed the diﬃcul=es and
pronounced that Bolam s=ll applied except
when;
“a judge cannot be sa=sﬁed that the body of
expert opinion cannot be logically supported at
all”.
In prac=cal terms this meant that the body of
expert opinion should be substan=al and
unimpeachable.
The next case with impact was Pearce versus
United Bristol Healthcare NHS Trust 1999. The
case involved a woman who was pregnant and it
had con=nued beyond term. The consultant

The basis of the claim was that the obstetrician
should have advised her of the increased risk of
s=llbirth.
Her conten=on was that she had been deprived
of the opportunity to make a reasoned decision
regarding the delivery. Informa=on had been
withheld which would aﬀect the judgement of a
reasonable person and the responsibility to
inform was with the doctor.
The Court held that the risk of a s=llbirth as a
result of delay was, at 1 or 2 in a thousand, so
small that the non-disclosure of the risk was
defensible.

However, Lord Woolf evaluated the
‘reasonable patient’ test, in
consideration of how much
information the patient should have
to make a decision and this
effectively distanced Bolam from
the legal standard.
A new duty to consider the understanding and
emo=onal condi=on of the pa=ent was also
introduced.
In 2004, the Chester versus Afshar case would
have implica=ons for consent. Mr Afshar was a
neurosurgeon. He saw Ms Chester who had
suﬀered from back pain for six years. It was
worsening and she some=mes struggled to walk
or control her bladder.
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An MRI scan revealed a disc protrusion into the
spinal column.

pa=ents of sound mind to make for themselves
in=mate decisions aﬀec=ng their own lives”

Mr Afshar recommended surgery. He did not
men=on the risk of the surgery causing worse
symptoms which occurred in about 1-2% of
cases.

Lord Steyn said;

She decided to proceed and Mr Afshar
performed the opera=on. The pa=ent suﬀered
cauda equina damage and her condi=on
worsened. The opera=on had not been carried
out negligently and Mr Afshar had operated
competently.
Ms Chester argued that, had she known of the
risk, she would have researched the treatment
in more detail, considered op=ons, discussed
risks with her family and might have obtained a
second opinion although, in all probability, she
would have s=ll proceeded with the surgery.
Ms Chester sued Mr Afshar. At trial the judge
found that the surgeon had not been negligent
in performing the opera=on but his failure to
warn her had been a breach of duty.
The defendant appealed but the Court of
Appeal dismissed the appeal. The defendant
therefore appealed to the House of Lords on the
grounds of causa=on, meaning that if she had
consented to the opera=on, which she was
likely to do, and had it been carried out at
another =me or by another surgeon, the risk
would s=ll have been the same.
The House of Lords found in the claimant’s
favour by a majority. The basis of the decision
was that she had the right to be informed of a
small but signiﬁcant risk and the law protected
that right.

“in modern law, medical paternalism no longer
rules. The pa=ent has a right to be informed of a
small but well-established risk”.
At a stroke “do not worry old chap; leave it to
me and everything will be ﬁne” largely
disappeared from the consent lexicon.
My last case is that of Montgomery versus
Lanarkshire Health Board.
In Scotland, claimants are called pursuers and
defendants are defenders. Mrs Montgomery,
who was diabe=c, was pregnant.
Diabe=c mothers are more likely to have larger
babies. She was given warnings about the
delivery but there was no men=on of shoulder
dystocia. Shoulder dystocia occurs in about 6-7
deliveries/1,000 and is 2-4 =mes more common
in diabe=c mothers. The obstetrician thought it
worthwhile to try a vaginal delivery and she was
not oﬀered a Caesarian sec=on.
Shoulder dystocia occurs when one or other
shoulder impacts on the pelvic bone and
obstructs delivery. Normally it can be overcome.
In this case, the umbilical cord became trapped
cunng blood supply to the brain and it took 12
minutes to overcome the dystocia. The baby
was severely brain damaged.
The subsequent claim was brought on behalf of
the child because of failure to inform of the risks
of vaginal delivery and with no men=on of a
Caesarian sec=on.

Lord Bingham said “The existence of the duty is
not in doubt, nor is its ra=onale – to enable
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The obstetrician had not no=ﬁed the pa=ent
about shoulder dystocia because, in his view, if
it did occur, it would normally be resolvable and
the risk of a grave problem was very small.

involving full disclosure of informa=on for the
pa=ent to understand the seriousness of the
condi=on, beneﬁts, risks and alterna=ves in
order to make a valid decision.

Furthermore, if shoulder dystocia was
men=oned, most women would opt for
Caesarian sec=on, which would not be in their
interest.

That sounds enCrely reasonable but there are
major challenges in meeCng the requirement.

The claim was lost in the Sconsh Courts and
was ul=mately heard in the Supreme Court
(which by then had succeeded the House of
Lords). The pursuer (claimant) was successful.
The decision stated that an adult person of
sound mind is en=tled to decide which, if any, of
the available forms of treatment to undergo,
and her consent must be obtained before
treatment interfering with her bodily integrity is
undertaken.
The doctor has a duty to take reasonable care to
ensure that the pa=ent is aware of any material
risks involved and of any reasonable alterna=ve
or variant treatments.

The doctors role is not just
about the exercise of medical
skill but about facilitating the
patient’s entitlement to decide
which health risks she is
willing to run.
In essence the decision would no longer be
what the clinician felt were the risks to be told
to the pa=ent but must include everything that
the pa=ent would want to know.
Consent now is not at the behest or the
instruc=on of the clinician. It is a dialogue

In many situa=ons, the issues are complex but
the doctor’s duty is not to deluge the pa=ent
with technical informa=on which cannot
reasonably be understood but to make the
informa=on clear and straighoorward to allow
the judgements to be made. What a change
from the old days of “Don’t worry old chap; you
won’t understand our medical talk”.
The doctor’s duty will not be discharged by
loading the pa=ent with over-the-top detail,
giving conﬂic=ng and confusing data, giving
lengthy, unexplained data sheets of informa=on
and failing to check that the pa=ent actually
understands.
One of the most diﬃcult but subtle, problems
relates to the ‘style’ of the presenter of the
informa=on and the precise language used.
There is a world of diﬀerence between the
surgeon who says “I would personally
recommend the opera=on but there are other
op=ons”, and “there are a number of op=ons
including [x], [y] and surgery”.
The likelihood of accep=ng the opera=on is
much more likely with the ﬁrst approach rather
than the second, although, technically, the two
provide the same informa=on.
Factors like empathy, projected warmth,
knowledge and professionalism and pa=entcentred techniques of communica=on will be
more eﬀec=ve in reaching a decision than the
actual op=ons explained.
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Of course there remain excep=ons to the overall
approach espoused in Montgomery.
These include pa=ents who lack capacity, or
those emergency situa=ons where the pa=ent’s
condi=on may result in inability to make a
decision (e.g. unconsciousness or confusion).
In addi=on a pa=ent can decide that he or she
does not want to be informed of the risks.
Although there is no obliga=on on the doctor to
force discussion of risks, it is some=mes diﬃcult
to judge how hard one should try to encourage
a pa=ent to consider op=ons.

Medical professions must all ﬁnd more =me for
explana=on and truly valid consent, although
how we shall do it remains a big challenge.
Last week I met my accountant to discuss my
accounts. He tried to explain my liabili=es with a
variety of op=ons.
I found myself saying, “John you are the expert,
just tell me what to do!”. He said that a
par=cular solu=on was best and he would
organise it for me.
Who says paternalism is dead?
paullambden@compuserve.com

In general, though the environment has
changed considerably since the days of Bolam
when the doctor would ogen instruct the
pa=ent of the best op=on to now where
pa=ents are regarded as persons holding rights
and no longer as passive recipients of the care
and wisdom of the medical profession.
They are now consumers exercising genuine
choice. This approach is ﬁrmly supported by the
GMC in their Consent document where
guidance promotes consent explana=on to a
high standard.
Since I qualiﬁed in 1975, I have come a long way
medically in the management and consent of
pa=ents. “Whatever you think, doctor”, “You
decide for me” or “You are the expert, doctor;
you make the decision” are just about things of
the past, as are consent forms waved at a
pa=ent with a cheery, “Just sign here”.
Overall, it is probably good, although we do
undoubtedly frighten some pa=ents, confuse
others and leave some completely unable to
decide what to do.
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