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REFERRAL AGREEMENT
THIS REFERRAL AGREEMENT (this “Agreement”) is entered into as of [•] (the “Effective Date”), by and between [•], a [•] with a business address at [•] (the “Producer”), and Trucordia Insurance Services, LLC, a Delaware limited liability company dba ToughComp, with a business address at 28 Village Road North, Suite 3R, Brooklyn, NY 11223 (the “Company”). Each of the Company and the Producer may be referred to herein as a “Party” and together as the “Parties.”
WHEREAS, the Company is a duly-licensed insurance brokerage; and

WHEREAS, the Producer is a duly-licensed insurance brokerage; and

WHEREAS, the Producer is interested in accessing certain insurance carriers with whom the Company has a relationship and the Company, subject to the terms and conditions herein, is willing to provided such access.

NOW, THEREFORE, in consideration of the terms and conditions herein, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:
Engagement. Subject to the terms of this Agreement, the Producer hereby engages the Company to place new and renewal insurance or other benefit plan contracts (for applications solicited by the Producer) with various insurance companies (each, a “Carrier” and collectively, the “Carriers”). Such insurance or other benefit plans are referred to herein individually as, a “Policy” and collectively as, the “Policies”. The Producer shall solicit applications for Policies only in those jurisdictions in which the Producer is licensed. The Producer hereby accepts the engagement and agrees to use its best efforts to solicit applications for Policies in accordance with this Agreement.  
Authority. The Producer shall have no authority to act as an agent of the Company or its Carriers, other than the authority expressly granted in this Agreement. The Producer is not authorized to:
issue any Policy or certificate of insurance or alter, amend, waive or extend any rates, conditions or provisions of any Policy;
waive or extend the time of payment of any premium or any other monies due for any Policy;
waive any breach, violation or misrepresentation on the part of any subscriber, or policyholder, or proposed subscriber or proposed policyholder, or any rights or remedies of the Company or its Carriers;
enter into any contract or incur any expense, debt, liability or obligation of any character involving the Company or its Carriers, except as expressly provided herein;
represent itself to be, or act or hold itself out as, a spokesperson for the Company or its Carriers in any proceeding before, or inquiry by, any court or governmental or regulatory authority;
make any promise or representation to a subscriber or policyholder, or proposed subscriber or policyholder, in connection with payment of any claim; or
perform any other act not expressly authorized by this Agreement.
Licensing. When performing under this Agreement, the Parties shall (a) be duly licensed under the laws of the jurisdiction or jurisdictions in which each acts as an insurance producer; and (b) maintain in good standing all licenses required by all applicable statutes and regulations to perform under this Agreement.  The Producer shall notify the Company immediately of any termination, qualification, suspension or expiration of any such license. The Producer shall provide a copy of its current license(s) to the Company.
Laws, Rules and Regulations; Company Policies and Procedures. When performing under this Agreement, the Producer shall comply with all (a) applicable laws, rules and regulations; and (b) Company or its Carriers’ policies and procedures, as may be issued by the Company or its Carriers from time to time, in the Company’s or its Carriers’ sole discretion. The Producer may not waive any provisions of such policies and procedures without the Company’s or its Carriers’ express prior written consent, which consent may be withheld in the Company’s or its Carriers’ sole discretion. 
Materials. The Company may supply promotional materials, applications and forms to be used by the Producer in connection with this Agreement. The Producer shall use only those materials, applications and forms provided by the Company and shall not alter, modify or amend any of same.  The Producer shall not publish, distribute or circulate advertising of any kind that references the Company or any of its products, without the prior written consent of the Company, which consent may be withheld in the Company’s sole discretion. The term “advertising” shall include all forms of communication including, but not limited to, print, radio, television, billboards, direct mail, booklets, leaflets, business cards and stationery.
Processing of Applications. The Producer agrees that the Producer shall personally (a) review each new and renewal application for completeness and (b) inform each applicant that insurance coverage is not in effect until such application (i) is approved by the Company and the Carrier and (ii) the applicant receives a written notice from the Carrier setting forth the terms of the coverage. The Producer agrees that the Producer shall not submit to the Company any information that the Producer knows, or should reasonably know, is false or misleading.
Receipt of Funds. The Producer shall hold any payments received from any subscriber, policyholder, proposed subscriber or proposed policyholder in a fiduciary capacity and shall transmit such funds to the Company within one (1) business day of receipt.
Compensation. Subject to the terms and conditions of this Agreement, the Company shall pay the Producer as outlined on Exhibit A, which is attached hereto and made a part of this Agreement. 
Changes to Compensation. If at any time the Company decides to change the compensation outlined on Exhibit A for Policies issued under this Agreement, the Company shall give the Producer written notice of such change. Any such change shall become effective thirty (30) days after the Company provides such notice and shall not affect Policies issued on applications dated prior to the effective date of such change. 
Refunds. The Producer shall refund to the Company, in the same percentage by which the Company refunded the Carrier, compensation it received relating to Policies (a) that are canceled or rescinded by the Carrier, including Policies returned during any applicable “trial” or “right to examine” period; and (b) for which reductions or refunds in premiums are made by the Carrier. All such refunds shall be paid to the Company no later than fifteen (15) days after written request for payment is made by the Company. The Company may offset such amounts against future compensation owed to the Producer by the Company.
Ownership of Expirations. The Company agrees that the Producer is the owner of all Policies, including expirations, issued pursuant to this Agreement; provided, however, in the event the Producer is in breach of this Agreement, such ownership shall revert to the Company, which shall not be prevented, in any way, from interacting directly with the subscriber, policyholder, proposed subscriber or proposed policyholder; and provided further, however, that in the event the Producer intends to renew a Policy with the incumbent Carrier, the Producer must use the Company for the placement.
Term. The term of this Agreement shall begin on the Effective Date and continue until this Agreement is terminated in accordance with the terms of this Agreement (the “Term”).  The obligations of the Parties under this Agreement that by their nature continue beyond the termination of the Agreement, shall survive any such termination.
Termination Without Cause. Either Party may terminate this Agreement, for any reason or no reason, by providing thirty (30) days’ prior written notice to the non-terminating Party.
Termination For Cause. This Agreement may be terminated by the Company for cause, immediately upon written notice to the Producer, effective the date specified in such notice, for any of the following occurrences:
If the Producer is a natural person, the death of the Producer;
The commencement of bankruptcy proceedings by the Producer, adjudication of bankruptcy, or assignment for the benefits of creditors by the Producer, without the prior written consent of the Company, or if a receiver is appointed for the Producer;
The willful misconduct or gross negligence on the part of the Producer, or an intentional breach of any of the terms or conditions of this Agreement by the Producer;
The revocation, suspension or expiration of any license required by the Producer to perform under this Agreement; 
The withholding, converting or misappropriating by the Producer, of any monies, Policies, receipts or property belonging to the Company, a subscriber, policyholder, proposed subscriber or a proposed policyholder;
The commission by the Producer of a fraudulent, illegal, deceitful or dishonest, act as determined by the Company in its sole discretion, including, but not limited to, failing to provide truthful, accurate and relevant medical information obtained with respect to a subscriber, policyholder, proposed subscriber or a proposed policyholder;
If the Producer is a corporation or a limited liability company, the dissolution, sale, transfer, merger, consolidation, or other transfer of control of the Producer, without the prior written consent of the Company;
The commission of any act by the Producer that adversely affects the Company’s business or reputation, as determined by the Company in its sole discretion; 
If the Producer threatens or acts in an abusive manner toward the Company or any of its employees, agents or representatives, clients, customers, or proposed clients or customers; or
Failure to sign any documents required by the Company to perform under the Agreement.
Effect of Termination. The termination of this Agreement shall not affect any duties, obligations or liabilities incurred prior to termination, except as otherwise provided in this Agreement. Upon the termination of this Agreement, the Company shall be under no obligation to provide compensation to the Producer other than for new applications submitted while this Agreement is in effect that bind after the effective date of the termination of this Agreement.
Action Upon Termination. Upon the termination of this Agreement, the Producer shall, unless otherwise directed by the Company (a) immediately cease all marketing activities including soliciting applications for Policies; and (b) within ten (10) days after termination of this Agreement, transfer to the Company, at the Producer’s expense, all property belonging to the Company and all materials, books, accounts, correspondence, and records relating to this Agreement, including without limitation, sales brochures and any copies thereof.
Indemnification. The Producer shall indemnify, defend and hold the Company, its current and future affiliates and its and their officers, directors, managers, members, employees and agents, harmless from and against any and all liability, loss, cost and expense whatsoever, including, but not limited to, fees of legal counsel and costs, that the Company, its current and future affiliates and its and their officers, directors, managers, members, employees and agents incur arising out of or related to the Producer’s performance under this Agreement.
Books and Records. The Producer shall maintain for at least seven (7) years after the termination of this Agreement (or such longer period as may be required by any applicable law, regulation, or ordinance), adequate books and records of all transactions related to the Policies, according to prudent business standards of insurance record keeping. The Producer shall return all protected health information (“PHI”) and confidential information at the end of the seven (7) year retention period, upon written direction from the Company. The Company may inspect and examine all records and books maintained by the Producer, which relate to the Policies or this Agreement, upon reasonable written notice.  Upon written request by the Company and at the Company’s expense, the Producer shall provide the Company with copies of all records contemplated in this Section.
Inspection and Audits; Reports. The Company reserves the right to inspect and/or audit the books and records of the Producer.  The Producer agrees to use its best efforts to fully cooperate with the Company on (a) the Company’s inspections and/or audits; and (b) inspections and/or audits conducted by a federal, state or local government or quasi-government authority. The Producer further agrees to provide the Company with any reports, in a format acceptable to the Company, that the Company reasonably requests.
Complaints, Legal Actions, Regulatory Inquiries. The Producer shall immediately notify the Company upon its receipt of any (a) complaint made against the Producer or the Company arising from or related to a Policy or this Agreement; (b) summons, complaint, demand or notice of suit arising from or related to a Policy or this Agreement; and (c) inquiry from a federal, state or local government or quasi-government authority arising from or related to a Policy or this Agreement.
Non-Exclusive Agreement. This Agreement shall not be deemed an exclusive agreement. The Producer shall be permitted to perform work for others while this Agreement is in effect, provided, however, that all such other work does not adversely affect the Producer’s performance hereunder; and provided, further, however, that the Producer shall not use a quote received from the Company with any entity other than the Company. 
Rights Reserved to the Company. The Company reserves the right, in its sole discretion, to (a) reject any and all applications submitted by the Producer; (b) discontinue offering to place certain Policies and/or products; (c) make all filings with the applicable department of insurance or regulatory agency, as required by applicable law; (d) refuse to engage any producer, including without limitation, the Producer; and (e) refuse to recognize an “Agent of Record” or “Broker of Record” letter for any reason or no reason.
Independent Contractor Status. The Parties acknowledge and agree that the Producer is an independent contractor, and that this Agreement shall not be construed to create any association, partnership, joint venture, employee or agency relationship between the Producer and the Company. The Producer agrees to pay all self-employment and other taxes on any compensation received from the Company and to make any mandatory insurance payments. The Producer shall not be deemed an employee of the Company and shall not be eligible to participate in any benefit plans offered by the Company to its employees. Nothing in this Agreement shall be construed as creating an employer-employee relationship, a guarantee of future employment or engagement, or as a limitation upon the Producer’s and the Company’s right to terminate this Agreement in accordance with the terms hereof.  The Producer shall provide a completed and signed IRS Form W-9 and ACH information upon the execution of this Agreement.
Confidentiality.
Without the Company’s prior written consent, the Producer shall not (i) use Confidential Information, other than in the performance of its obligations hereunder, or (ii) disclose Confidential Information to any third party, other than employees, agents or representatives of the Producer with a need to know such information and who are bound to maintain the confidentiality of such information. All Confidential Information shall remain the sole property of the Company. The Producer may disclose Confidential Information to the extent it is required to make such disclosure by applicable law, regulation or legal, regulatory or judicial process, but only if before making any required disclosure, the Producer (if legally permitted to do so) provides the Company with prompt written notice of the obligation to disclose and such assistance as the Company requests, at the Company’s sole expense, in opposing such disclosure or seeking a protective order or other limitations on disclosure. 
“Confidential Information” means all non-public, confidential or proprietary information relating to the Company or its business, whether disclosed orally or disclosed or accessed in written, electronic or other form or media, and whether or not marked, designated or otherwise identified as “confidential,” including, but not limited to, the terms of this Agreement, business and other processes, practices, methods, policies and plans; designs; drawings; documents; products; product plans; publications; market research; operations; services; strategies; techniques; agreements; contracts; terms of agreements; transactions; potential transactions; inventions; formulas; engineering; negotiations; pending negotiations; know-how; trade secrets; algorithms; technologies; hardware; software; records; sources of material; material; supplier information; supplier lists; vendor information; vendor lists; financial information; results; accounting information; accounting records; legal information; marketing information; advertising information; pricing information; credit information; staffing information; personnel information; employee lists; customers; customer information; customer lists; clients; client information; client lists; expirations; internal controls; market studies; sales information; revenue; costs; communications; buyers; buyer information; buyer lists; correspondence with regulatory agencies; other business information, and all notes, analyses, compilations, reports, forecasts, studies, samples, data, statistics, summaries, interpretations and other materials prepared by or for the Producer that contain, are based on or otherwise reflect or are derived from, in whole or in part, any of the foregoing. 
The Producer agrees that Confidential Information includes PHI, and that when in possession of PHI, the Producer must use and disclose it only in accordance with a HIPAA Business Associate Agreement that has been pre-approved by the Company, in writing.
Confidential Information shall not include information that (i) at the time of disclosure is, or thereafter becomes, generally available to the public other than as a result of, directly or indirectly, any violation of this Agreement or any other agreement between the Parties; (ii) at the time of disclosure is, or thereafter becomes, available to Consultant on a non-confidential basis from a third party source, but only if such third party was not prohibited from providing access to such Confidential Information by a legal, fiduciary or contractual obligation; (iii) was known by or in the possession of Consultant, as established by documentary evidence, but only if such information was not disclosed by or on behalf of Company; or (iv) was or is independently developed by Consultant, as established by documentary evidence, without reference to or use of, in whole or in part, any of Company’s Confidential Information and without any violation of this Agreement or any other agreement between the Parties.
[bookmark: _BPDC_LN_INS_1008]Intellectual Property. Each Party shall retain all rights, title and interest in and to its intellectual property, including copyrights, patents, patent disclosures and inventions (whether patentable or not), trademarks, service marks, trade secrets, know-how and other confidential information, trade dress, trade names, logos, corporate names and domain names, together with all of the goodwill associated therewith.
[bookmark: _BPDC_LN_INS_1007][bookmark: _BPDC_LN_INS_1006]The Producer’s Representations and Warranties. The Producer hereby represents and warrants to the Company that its performance under this Agreement shall be (a) professional, workmanlike and timely, with due care and diligence to industry accepted standards of quality; and (b) in a manner that shall not harm the Company’s business, good standing, reputation or good will. The Producer hereby represents and warrants to the Company, while this Agreement is in effect, that it shall (x) maintain errors and omissions insurance with industry-accepted coverage, deductibles/retentions and limits of liability; and (y) immediately notify the Company if such coverage is terminated or modified in any way.   The Producer shall provide the declarations page for such coverage upon execution of this Agreement and at all future renewals of the coverage. The Producer further represents and warrants that it has never been convicted of a state or federal crime that would prohibit or disqualify the Producer from participating in the business of insurance. 
[bookmark: _BPDC_LN_INS_1001]Publicity. Neither Party shall use the other Party’s name or image in publicity or marketing materials without such other Party’s prior written consent. 
Entire Agreement. Except as otherwise set forth herein, this Agreement constitutes the sole and entire agreement of the Parties regarding the subject matter contained herein, and supersedes all prior and contemporaneous understandings, agreements, representations and warranties, both written and oral, regarding such subject matter. This Agreement may only be amended, modified or supplemented by an agreement in writing signed by each Party. 
Severability. If any term or provision of this Agreement is invalid, illegal or unenforceable in any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other term or provision of this Agreement or invalidate or render unenforceable such term or provision in any other jurisdiction. 
Governing Law. This Agreement shall be governed by and construed in accordance with the internal laws of the State of New York without giving effect to any choice or conflict of law provision or rule (whether of the State of New York or any other jurisdiction) that would cause the application of laws of any jurisdiction other than those of the State of New York. 
WAIVER OF JURY TRIAL. EACH PARTY KNOWINGLY, INTENTIALLY AND VOLUNTARILY WAIVES ANY RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM CONCERNING THIS AGREEMENT AND ANY RIGHTS HEREUNDER OR ANY OTHER AGREEMENT DELIVERED IN CONNECTION HEREWITH, IF ANY, AND AGREES THAT ANY SUCH ACTION, PROCEEDING OR COUNTERCLAIM SHALL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY.
Notices. All notices, requests, consents, claims, demands, waivers and other communications hereunder shall be in writing and shall be deemed to have been given (i) when delivered by hand (with written confirmation of receipt); (ii) when received by the addressee if sent by a nationally recognized overnight courier (receipt requested); (iii) on the date sent by email (with confirmation of transmission) if sent during normal business hours of the recipient, and on the next business day if sent after normal business hours of the recipient; or (iv) on the third day after the date mailed, by certified or registered mail, return receipt requested, postage prepaid. Such communications must be sent to the respective Parties at the addresses set forth on the first page of this Agreement (or to such other address that may be designated by a Party from time to time in accordance with this Section). 
Assignment. The Producer may not assign any of its rights or delegate any of its obligations hereunder without the prior written consent of the Company, which consent may be withheld in the Company’s sole discretion. Any purported assignment or delegation in violation of this Section shall be null and void. This Agreement is for the sole benefit of the Parties hereto and their respective successors and permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any other person or entity any legal or equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement. 
Waiver. No waiver by any Party of any of the provisions hereof shall be effective unless explicitly set forth in writing and signed by the Party so waiving. No waiver by any Party shall operate or be construed as a waiver in respect of any failure, breach or default not expressly identified by such written waiver, whether of a similar or different character, and whether occurring before or after that waiver. No failure to exercise, or delay in exercising, any right, remedy, power or privilege arising from this Agreement shall operate or be construed as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power or privilege hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, power or privilege. 
[bookmark: _BPDC_LN_INS_1003]Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which together shall be deemed to be one and the same agreement. A signed copy of this Agreement delivered by facsimile, email or other means of electronic transmission shall be deemed to have the same legal effect as delivery of an original signed copy of this Agreement.
[bookmark: _BPDC_LN_INS_1002]Authority. Each Party represents and warrants to the other that it is legally free to enter into this Agreement and that the execution, delivery and performance of this Agreement is duly authorized.

[Signature Pages Follow]

INTENDING TO BE LEGALLY BOUND, the Parties have executed and delivered this Agreement as of the Effective Date. 

       Trucordia Insurance Services, LLC                                                            

	By: [•]_____________________________

Printed: [•]
Title:     [•]
Date:     [•]

	By: [•]_____________________________

Printed: [•]
Title:     [•]
Date:     [•]  


	
	





EXHIBIT A TO REFERRAL FEE AGREEMENT

The Company shall pay the Producer as follows:

(1) Sixty percent (60%) of the commissions actually received by the Company from insurance companies for new Policies issued upon applications solicited and submitted by the Producer. 

(2)	Sixty percent (60%) of the commissions actually received by the Company from insurance companies for Policies renewed or rewritten upon applications solicited and submitted by the Producer. 

The Company shall pay the Producer on the 30th day of the month following the end of each calendar quarter in which the Company actually receives commission from the insurance company. 
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