
Authority and Boundaries of 
Non-Lawyer Advocates for Children and Families 

and of Non-Lawyer Consultants for School Districts



What Are Ethics?

eth·ics
/ˈeTHiks/

noun
1.moral principles that 

govern a person's 
behavior or the 
conducting of an activity

2. the branch of 
knowledge that deals 
with moral principles



Ethical Obligations

Special Education Advocates
Ethical standards not set by a governing body

 Should make a full disclosure to every 
individual involved with a matter that they 
are not licensed to practice law and cannot 
give legal advice

 Should provide competent assistance

 Should treat all parties subject to a dispute 
with candor, fairness, and civility



Attorneys
Governed by ethical codes in each state

 May not practice law in violation of the legal profession or assist another in 
doing so

 Required to follow confidentiality requirements and attorney client privilege

 Required to disclose conflict of interest

 Required to advise a client, but also to respect their decision

 Covered by malpractice insurance

 Shall provide competent assistance and treat all parties with candor, fairness 
and civility

Ethical Obligations



Advocates and Attorneys: The Common Ground 

Both Advocates & Attorneys Can

 Attend IEP meetings

 Review a child’s IEP or 504 plan

 Help create a plan to build and maintain a child’s record

 Offer guidance from experience in dealing with school districts



Advocates

 Can assist in navigating the special education 
process

 Can provide resources about a child’s rights

 Can offer guidance from experience in 
dealing with school districts

 Can offer suggestions on teaching methods, 
assistive technology and other available 
resources



A licensed legal professional who can give legal 
advice about the rights of your child and how to 

enforce those rights

 Can provide representation in a court of law

 Can file documents on your behalf

 Can be empowered to speak on your behalf

 Can advise on the legal ramifications of 
executing documents on a child’s behalf 

Attorneys

The law is 
reason, 
unaffecTed by 
desire.

arisToTle



Attorneys & Advocates
Working Together to Protect Educational Rights

Collaboration from the start – both  attorneys and advocates should assist parents in 
strategic planning for their child’s education needs, including explaining their own role 
and limits in the process

Assessment of the specific needs of the child/issue 
 Has the current issue reached a point that legal action may be necessary?  
 Could correspondence from an attorney help resolve a situation?  
 Has the school engaged legal counsel or taken legal action?
 Are issues related to bullying and discipline affecting the child’s educational rights?  
 Is this issue something that may escalate into a legal matter?

Development of a long-term strategy which protects educational rights – what you do 
now may affect whether you have power to enforce in the future

Document! Advocates should help parents maintain documentation which may be 
necessary if an attorney is engaged throughout the child’s education  



What is the Unauthorized Practice of Law?

Black's Law Dictionary defines unauthorized practice of 
law as, "The practice of law by a person, typically a 

nonlawyer, who has not been licensed or admitted to 
practice law in a given jurisdiction."

Why Is It a Problem?

♦ Provides the individual no protection

♦ Puts clients at risk for waiving away their rights



Unauthorized Practice of Law

May provide support during the IEP process 
May offer advice as to whether an IEP is actionable
May advocate for, but not represent, a client at an administrative 
hearing  

May not advise a parent on whether to sign or not sign an IEP
May not charge for services rendered at an administrative hearing  
May not offer advice on how to proceed with a case brought against a 
school district 
May not sign or file documents on behalf of a parent or child



E.R. v. Vineland Bd. Of Educ. (New Jersey)
Illustrates distinction that must be drawn between attorneys and non-attorney advocates.

Non-attorney advocates may participate in a due process hearings  

Non-attorney advocates cannot charge for representing parents and children at a due 
process hearing

Non-attorney advocates may not file motions on behalf of the parties in the case  

Only attorneys, or the parties to a case themselves, may file motions in a case

In this case, a non-attorney advocate represented parents at a due process hearing. 

Non-attorneys may not practice law in due process hearings  

They may offer advice based on their special knowledge or training with respect to the 
problems of children with disabilities

In Re Arons, 756 A.2d 864 (Delaware)



Attorneys & Advocates:
Preserving Your Child’s Record

Advocates can provide 
support and help 

organize and build your 
child’s record on the 

front end

Attorneys can provide 
strategic planning for 
potential legal issues 

which may arise in your 
child’s education plan



Record IEP Meetings?  

 There is no federal law prohibiting a parent or school official from recording IEP meetings.

 Audio recording of an IEP Meeting, when the IEP Team is aware of it, is not a violation of 
federal privacy law.

 You are required in most school districts to give advance notice of your intention to record the 
meeting.  This requirement is usually 24 hours, but protocols and procedures of each district 
should be adhered to on the matter.

 Any recording of an IEP meeting maintained by the school district becomes a part of the 
student’s education record and is available to the parents through a written request.

Dear [Meeting Coordinator],
Please let this email confirm that I plan to record the IEP meeting that is set for this week.  As you are 
aware, recording IEP meetings is permitted by law and should not affect the date and time of the meeting 
which is set to take place.  I have found recording these meetings assists me as I make decisions for my 
child.  As the meeting coordinator, please ensure that all participants receive prior notice of this intent to 
record.  Failure on your part to notify participants of the recording shall not result in a delay of this 
meeting.  
Thanks,
[Name]



Access to Records
Family Educational Rights and Privacy Act (FERPA)

Student educational records are official and confidential documents protected by
one of the nation's strongest privacy protection laws. FERPA gives parents (as well as
students in postsecondary schools) the right to review and confirm the accuracy of
education records.

“Education Records” 
Records directly related to a student maintained by an educational agency or 

institution, or by a party acting for the agency or institution

Parents have the right to review records, but schools are not required by law to provide 
free copies of information, unless providing copies would be the only way of giving parents 
access. 

Schools may charge a reasonable fee for obtaining records.



Leveraging Availability of Attorney Fees 
for Educational Disputes 



IDEA
Individuals with Disabilities Education Act
Section 1415 (i)(3)(B)

Award of Attorney Fees
In general
In any action or proceeding brought under this section, the court, in its 
discretion, may award reasonable attorneys’ fees as part of the costs—

• (I) to a prevailing party who is the parent of a child with a disability;
• (II) to a prevailing party who is a State educational agency or local 

educational agency against the attorney of a parent who files a complaint 
or subsequent cause of action that is frivolous, unreasonable, or without 
foundation, or against the attorney of a parent who continued to litigate 
after the litigation clearly became frivolous, unreasonable, or without 
foundation; or

• (III) to a prevailing State educational agency or local educational agency 
against the attorney of a parent, or against the parent, if the parent’s 
complaint or subsequent cause of action was presented for any improper 
purpose, such as to harass, to cause unnecessary delay, or to needlessly 
increase the cost of litigation.

https://sites.ed.gov/idea/statute-chapter-33/subchapter-ii/1415/i/3/B/i/I
https://sites.ed.gov/idea/statute-chapter-33/subchapter-ii/1415/i/3/B/i/II
https://sites.ed.gov/idea/statute-chapter-33/subchapter-ii/1415/i/3/B/i/III


Recoverable Fees

• Section 1415 (i)(3)(B) of the IDEA provides that attorney’s fees 
may be paid to a prevailing party, whether that be the parent 
of a child with a disability or a state agency. 

• Fees recovered should be in line with rates of attorneys with 
similar skill and reputation in the community where the action 
was commenced.
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What does this mean for parents?

 Attorneys fees are not likely to be recovered in 
litigation in a vast majority of issues that arise in 
Special Education Law.

 You may be able to leverage the potential of those 
attorneys' fees in your negotiations.

 No guarantees.



Questions & Discussion



Sarah Beth Jones sbjones@gayjoneslaw.com
Rachel Roberts rroberts@gayjoneslaw.com
Mary Margaret Gay mmgay@gayjoneslaw.com 
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