
 

Page 1 of 3 

BROKER AND AGENTS FOUND NOT LIABLE FOR 

MISREPRESENTATION OF REAL ESTATE TAXES 

 
We are repeatedly asked about the liability of a real estate brokerage firm and/or its licensees in 

the event there is a misstatement of fact concerning the information in the transaction. The 

answer to this question is never a simple one since there is a Department of State (DOS) 

interpretation when faced with a licensing complaint and another interpretation from the courts 

when it involves an action for money damages initiated by a consumer. Our office recently 

defended a real estate broker and its agents in a case commenced by a purchaser concerning an 

allegation of misrepresentation of real estate taxes and in that instance, we were successful in 

having the case dismissed against all parties in the initial phase of the case.  

 

The corporate broker was retained by sellers to assist them in the sale of a home pursuant to the 

terms of a listing contract.  The data sheet, which contained information about the property 

including real estate taxes, was completed by the listing agent from information provided by the 

sellers.  The real estate taxes listed on the data sheet were approximately four thousand dollars 

less than the actual taxes.  The purchasers viewed the property with another agent of the listing 

broker and the purchaser signed an agency disclosure form acknowledging that the firm and the 

agent represented the sellers not the purchasers.  The purchasers submitted their offer to purchase 

the property which was accepted by the sellers and the listing agent prepared a Deal Sheet which 

was forwarded to the attorneys for the respective parties which contained among other things, the 

purchase price, the amount of the purchaser’s financing, the attorneys for the respective parties 

and the real estate taxes as known to the parties at the time of the acceptance of the offer. 

  

Prior to preparing the Deal Sheet, the listing agent attempted to correct the amount of the taxes 

that were erroneously stated on the MLS data sheet; however, the taxes listed on the Deal Sheet 

were approximately two thousand dollars less than the actual taxes because the sellers did not 

make the listing agent aware that the property was subject to an Enhanced Star Exemption which 

represented the difference in real estate taxes. At this point in the transaction, prior to executing a 

contract of sale, the purchasers were aware that the taxes listed on the Deal Sheet differed from 

the taxes on the MLS listing. The parties entered into a contract of sale where the corporate 

broker was listed as the sole real estate broker in the transaction.  The fact that the corporate 

broker was the procuring cause of the transaction was not in dispute.  Several weeks had elapsed 

between the offer being accepted by the sellers and the contract of sale being signed by all 

parties; however, during that period of time, the purchasers apparently did not perform any due 

diligence in confirming the total amount of real estate taxes on the property although they had 

ample opportunity to do so and were well aware of the discrepancy in the reporting of the real 

estate taxes. 

 

During the period between the execution of the contract of sale and the closing of the transaction, 

the purchasers were made aware of the actual amount of the real estate taxes when they received 

the appraisal ordered by their lending institution and the taxes were further identified when their 

attorney received the title search; however, the purchasers once again failed to investigate the 

discrepancy in the tax calculations.  After the closing, the purchasers commenced an action for 

negligent misrepresentation by the real estate broker, the listing agent and the selling agent. It 

was our position that the purchasers attempt to impute personal liability to the individual agents 
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was not supported in fact or in law.  At no time were any of the individual agents engaged by the 

purchasers in a manner that would have them assume personal liability.  

  

New York imposes no duty on either the seller or the seller’s agent to disclose any information 

concerning the property unless there is a confidential or fiduciary relationship between the 

parties or some conduct on the part of the seller which constitutes active concealment.  Once the 

purchasers requested assistance from the corporate broker in locating a property to purchase, 

their relationship with the corporate broker was that of a customer and not a client as further 

confirmed in the agency disclosure form which was signed by the purchasers.  

 

The cases that we cited confirmed the premise that “if the facts represented are not matters 

peculiarly within the party's knowledge, and the other party has the means available to him of 

knowing, by the exercise of ordinary intelligence, the truth or the real quality of the 

representation, he must make use of those means, or he will not be heard to complain that he was 

induced to enter into the transaction by misrepresentations.” The purchasers were under the 

mistaken impression that the corporate defendant had an affirmative duty to verify the real estate 

taxes that were conveyed to its agents by the sellers. “New York adheres to the doctrine of caveat 

emptor and imposes no liability on a seller for failing to disclose information regarding the 

premises when the parties deal at arm's length, unless there is some conduct on the part of the 

seller which constitutes active concealment.” There was no evidence in the complaint that the 

individual agents assumed personal responsibility and liability for the cause of action which 

allegedly accrued. Any and all dealings the purchasers may have had with the agents do not rise 

to the level of individual and personal liability. The agents cannot be held personally liable 

merely due to the fact that, while acting as a licensee of the corporate broker, they had 

conversations or exchanged email correspondence with the purchasers. The court dismissed the 

action in its entirety. 

 

Remember that in this case, the misrepresentation occurred prior to the contract of sale being 

executed and the purchasers were aware there was a discrepancy in the reporting of the taxes. 

While we would have taken the same position even if the purchasers discovered the issue after 

the contract was signed, it may have been more difficult to dismiss the case at the pleadings 

stage. In addition, in this case, the firm and the agents represented the sellers and not the 

purchasers. Buyer’s agents have fiduciary obligations to their buyer clients so a more in depth 

due diligence on the part of the buyer’s agents would certainly have been required.  

Notwithstanding this decision and others like it, real estate licensees are required to act 

professionally in the execution of their responsibilities which would include verifying 

information wherever possible.   

 

While a court may determine that the law of caveat emptor is still alive and well in New York 

State, the DOS and Codes of Ethics will take a stricter approach and require the licensees to 

verify as much information as possible when dealing with customers and clients so direct 

yourself accordingly. 

  

Submitted by Alfred M. Fazio, Esq. of Capuder Fazio Giacoia LLP.  Visit our website at 

CFGNY.com for copies of recent articles as well as other areas of interest to the real estate 

community.  If you would like to be added to our mailing list and receive future articles, please 
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click the link below. 

http://visitor.r20.constantcontact.com/d.jsp?llr=qgisqkiab&p=oi&m=1108454482128 
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