
WHAT IS OLD IS NEW AGAIN 

LET’S START THE YEAR OFF RIGHT! 

 
The presents have been unwrapped, the gifts have been either returned or put into a drawer never 

to be seen again and now it is time to face the New Year ready for the challenges ahead. This is 

the time of year to prepare checklists of items that need to be addressed among brokers, manager 

and agents.  Whether you call it risk reduction or compliance seminars, these topics should no 

longer be left to real estate schools or membership organizations to test the limits of what an 

agent knows and more importantly, what an agent should know. 

1. Signage (New York City Firms Only)-There is an alert that has been issued by the NYC 

Working Issues Group of the New York State Association of Realtors as well as by local 

community boards throughout NYC.  It seems a city regulation that has been in effect for over 

thirty years but rarely enforced concerning signs placed outside of storefronts is now being 

enforced at an alarming rate. The NYC Administrative Code (Section 28-105.1) requires permits 

be issued by the NYC Department of Buildings for signs larger than six square feet in total area, 

in addition to complying with local zoning regulations. It has come to my attention that the fine 

for failure to have a permit is $6,000.00.  The fees for retaining an architect and the cost of the 

permit could exceed $5,000.00.  In total, storefront businesses are being forced to pay in excess 

of $11,000.00 in order to keep a sign that was not properly authorized. It is not surprising that 

many local businesses cannot afford to pay these fines and expenses the result of which is the 

removal of the signs causing a blight on the local landscape. The links to resources concerning 

building signage in NYC are: https://www1.nyc.gov/nycbusiness/description/storefront-sign-

requirements and https://www1.nyc.gov/site/buildings/safety/signs.page. 

2. Agency-Understanding the difference between a client and a customer and what obligations or 

duties are owed to each should be the foundation of every discussion on agency.  Review your 

agency disclosure statements and make sure they are the most current forms that are found on the 

NYS Department of State (DOS) website https://www.dos.ny.gov/licensing/index.html.  It is 

surprising how many agents continue to use outdated agency disclosure forms which can and 

will subject the firm to monetary fines in the event of a DOS audit or complaint.   Remember that 

a client is owed six fiduciary obligations: obedience, loyalty, disclosure, confidentiality, 

accountability and reasonable care (OLD CAR) and when dealing with a customer you must be 

fair and honest, exercise reasonable skill and care and disclose material defects that affect the 

value or desirability of the property (when acting as the agent of the seller/landlord) or things 

that would affect the ability of the tenant/buyer to enter into a transaction (when acting as the 

agent of the buyer/tenant). Always remember the four Ds to avoid agency conflicts: Decide who 

you represent, Disclose your role, Document your disclosure responsibilities by obtaining the 

agency disclosure forms and Do play your chosen role. Your failure to understand the laws of 

agency could result in the loss of commission and/or the imposition of monetary damages 

incurred by your customer or client.  Almost all of our broker clients who initiated litigation or 

arbitration against a consumer in order to recover a commission were met with counterclaims for 

breach of fiduciary obligation seeking damages in the hundreds of thousands of dollars or an 

amount that equals the commission being sought.  

http://library.amlegal.com/nxt/gateway.dll/New%20York/admin/title28newyorkcityconstructioncodes/chapter1administration?f=templates$fn=default.htm$3.0$vid=amlegal:newyork_ny$anc=JD_28-105.1
https://www1.nyc.gov/nycbusiness/description/storefront-sign-requirements
https://www1.nyc.gov/nycbusiness/description/storefront-sign-requirements
https://www1.nyc.gov/site/buildings/safety/signs.page
https://www.dos.ny.gov/licensing/index.html


3. Fair Housing-What can we say about this topic that has not been said countless times already.  

If you have a problem understanding and identifying the protected classes and how to best deal 

with a consumer who is not willing to abide by the Fair Housing Laws, then maybe this industry 

is not for you.  The emotional and monetary cost of failing to understand these laws should not 

be taken lightly.  How an agent would be willing to jeopardize his or her assets and the assets of 

the brokerage firm and spend years in litigation in order assist a principal in discriminating 

against a consumer is beyond one’s comprehension.  Anyone who has had the misfortune to find 

himself or herself embroiled in a claim for discrimination understands that the damages imposed 

by courts could be well into six figures and the cost to defend oneself in this action could run in 

excess of $100,000.00 for your legal fees as well as a similar or higher amount for the legal fees 

incurred by the complaining party. No agent should ever be allowed to engage a client or 

customer in a transaction without understanding the protected classes covered by federal, state 

and local laws. There are seven protected classes recognized across the country: Race, Color, 

Religion, National Origin, Sex, Disability and Familial Status. Keep in mind that landlords can 

no longer make a blanket prohibition against anyone with a criminal record.  While someone 

with a criminal record is not a protected class, the licensee is required to educate the 

landlord/seller as to what would meet acceptable standards by the Department of Housing and 

Urban Development (HUD). There are six additional protected classes recognized by New York 

State: Age, Marital Status, Sexual Orientation, Military Status, Gender Identity and Domestic 

Abuse Victims.  There are an additional three protected classes for those licensees working in the 

five boroughs of New York City: Citizenship, Lawful Occupation and Source of Income 

(includes Westchester, Nassau and Suffolk counties).  Document all discussions at your firm 

involving Fair Housing issues since that will need to be recited in the event an allegation of 

impropriety by your firm or agent arises. 

4. Rental/Sales Applications:  It is recommended that all real estate brokerage firms review 

rental and sales applications in light of the impact of the protected classes upon the housing 

process.  Under no circumstances can an application request information pertaining to specific 

protected classes.  For example, any reference to date of birth and children in an application 

would be a direct violation of Federal Fair Housing Laws.  A more appropriate question in an 

application would be to request the number of applicants who will occupy the unit; the fact that 

two of those occupants are children should have no bearing on the application process.  We 

recommend that all applications clearly indicate that any payments to be made by a consumer for 

deposits be in the form of a check, money order of official bank check be made payable to your 

firm, not made payable to the agent nor in the form of cash.  The number of situations where 

agents accept cash payments and do not report it to the brokerage firm are on rise. In this age of 

technology, some agents are exchanging funds with the consumer via mobile wallets such as 

VEMO which is a clear violation of the licensing law.  No deposits should be paid to the agent, it 

should be made payable to the brokerage firm, the principal or the attorney in the transaction. .  

Remember that the firm has vicarious liability for the actions of its agents and can be held liable 

to the consumer in the event the agent does not return the funds.   

5. Contracts-The beginning of the year is the perfect time to review your office contracts to 

make sure they are up to date and contain all the essential clauses to protect you in the event you 



are not paid a commission at the conclusion of the transaction.  Exclusive Listing contracts for 

rentals or sales, including your in-house exclusive agreements and Exclusive Right to Represent 

or Buyer Agency agreements, can contain an arbitration clause (after discussing the merits of 

arbitration vs. litigation with the attorney representing the firm).  Include language as defined in 

the Commission Protection Act which will allow your company to file an Affidavit of 

Entitlement if you learn in advance of the Closing that a commission is not going to be paid. In 

the event your firm will co-broke a transaction with another firm that does not belong to the 

same Board of Realtors, multiple listing service or membership organization (such as REBNY), 

utilize a co-brokerage agreement that will require the cooperating broker to arbitrate any dispute 

under the rules and regulations of the organization of which the listing firm is a member.   

6. Anti-Trust/Restraint of Trade/Price-Fixing-Under no circumstances can a consumer be told 

that a rate of commission charged by the firm is an industry standard rate and that all firms 

charge the same percentage. Commission rates are determined by office policy and through 

negotiations between the consumer and the firm. In addition, brokers and/or agents cannot meet 

to discuss the setting of commissions among the respective firms, what listing firms should offer 

cooperating brokers or buyer agents nor can they can reach an agreement to refuse to co-broke 

with another firm.  The penalties for an anti-trust violation include but are not limited to three 

times monetary damages suffered by the firm and the recovery of legal fees.  

7. Advertising Guidelines-The DOS has issued advertising guidelines that all firms and agents 

are required to follow.  Read them, keep a copy of them and disseminate them to all the agents in 

the firm so no one can use that time honored excuse of “I didn’t know!!” or “No One Told Me!!” 

The use of titles, such as Executive Director, Managing Director, Vice-President or any other 

officer, cannot be used unless you are licensed as the broker of the firm. Only real estate 

associate brokers and/or real estate brokers can act as a manager of the firm and a real estate 

associate broker and real estate salesperson cannot hold any ownership interest in the brokerage 

firm.  

8. Independent Contractor Agreements (ICA)- These agreements must be signed by the agent 

every twelve to fifteen months, failure to do so could result in a determination by the NYS 

Department of Labor that the agent is an employee rather than an independent contractor and 

therefore the firm was responsible to pay withholding taxes for which it can be found liable.  In 

addition, office policies and procedures should not be placed in the body of the ICA, they should 

be separate and distinct from the ICA.  The ICA details the protections afforded the firm under 

the Safe Harbor Rules as outlined in the Internal Revenue Code and to combine office policies 

with independent contractor status will severely jeopardize that Safe Harbor protection. Those 

firms which do business in the five boroughs of New York City must include the addendum as 

stated in the Freelance Isn’t Free Act (FIFA) which was signed into law in 2017.  Failure to do so 

will subject the firm to financial penalties.  

Wishing all of you a New Year free of any fines, penalties and litigation (of course Mrs. 

Manicotti always says there is nothing wrong with paying legal fees!!). We make ourselves 

available to answer your questions and provide you with assistance if needed. 



Submitted by Alfred M. Fazio, Esq. of Capuder Fazio Giacoia LLP.  Visit our website at 

CFGNY.com for copies of recent articles as well as other areas of interest to the real estate 

community.  If you would like to be added to our mailing list and receive future articles, please 

click the link below. 

http://visitor.r20.constantcontact.com/d.jsp?llr=qgisqkiab&p=oi&m=1108454482128 
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