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WHEN REPRESENTING MORE THAN ONE  

BUYER-CLIENT BIDDING ON THE SAME PROPERTY 

 

In today’s market, it is not unusual for more than one buyer client of a brokerage firm to 

submit an offer on the same parcel of real estate. It is no longer an issue of whether this 

fact pattern will occur, it is a question of when it will occur. The Rivkin case, decided 

several years ago, addressed the issue of buyer agency representation of multiple clients 

bidding on the same property and best practices on being fully transparent. Unfortunately 

many in the real estate community have short memories so a primer on this topic is 

necessary.  

 

The facts of the Rivkin case were as follows:  Potential buyer #1 retained the services of 

a brokerage firm in upstate New York to represent his interest as a buyer’s agent and 

negotiations began on the purchase of a property listed with another brokerage firm.  

Buyer #1 signed a written binder offering to purchase the property which the buyer agent 

forwarded to the listing broker.  Buyer #1 also signed an acknowledgment that he read 

and understood the agency disclosure form in that the firm was representing him as a 

buyer’s agent.  Several days after Rivkin retained the services of the buyer agent, buyer 

#2 contacted another agent of the same firm about the same property.  When the second 

agent called the listing broker to arrange for a viewing, the listing broker informed her 

that there was an offer pending on the property and upon seeing the property, the buyer 

#2 offered more than buyer #1 which represented the full listing price.  The listing broker 

did not inform buyer agent #2 that it was buyer agent #1, another agent of his firm, which 

had submitted the competing offer. 

 

Although Rivkin as buyer #1 contacted the seller directly in an attempt to secure the 

property, the listing agent informed Rivkin’s agent, buyer agent #1, that the sellers had 

verbally accepted the offer from buyer #2 and did not want to negotiate with Rivkin any 

further. When Rivkin learned that the brokerage firm represented both prospective 

buyers, although with two different buyer agents, Rivkin initiated an action against the 

firm and the agents seeking damages stemming from the loss of the property and 

asserting a claim for breach of fiduciary duty. The court determined that the NYS Agency 

Disclosure Law defines a buyer’s agent as “an agent who contracts to locate residential 

real property for a buyer or who finds a buyer for a property and presents an offer to 

purchase to the seller or seller’s agent and negotiates on behalf of the buyer.”  Rivkin’s 

position was that the statutory definition which includes the words “solely, undivided and 

without limitation” mandate that a brokerage firm may not represent multiple buyers for 

the same property without disclosure and consent.  The Court of Appeals disagreed with 

this position.  “When the legislature adopted Section 443 of the Real Property Law, the 

perceived confusion obscured consumers’ awareness as to whether a real estate broker or 

salesperson was acting in the interest of the seller or the buyer or both in a particular 
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transaction not whether a brokerage firm might represent multiple buyers with a 

competing interest.”   

 

The Court cited other cases wherein “a broker cannot be expected to decline a 

prospective purchaser’s request to see another property listed for sale with that broker.  

Any other rule would unreasonably restrain a broker from simultaneously representing 

two or more principals with similar properties for fear of violating a fiduciary obligation 

in the event the buyer chose the property of one principal over that of another.  Similarly, 

such a limitation would frustrate the interests of sellers, who benefit from the opportunity 

to market their properties to as many potential purchasers as possible, as well as the 

interest of potential buyers, who often request exposure to a number of properties in order 

to select the one most suitable to their needs and budget.”  In this case, two buyers’ 

agents affiliated with the same real estate brokerage firm and acting on behalf of different 

buyers bidding on the same property generally do not present comparable risks.  There is 

no incentive for these agents to represent their clients less than zealously which is 

consistent with their fiduciary duties under Real Property Law Section 443(4)(a) and 

common law:  They only earn commissions for sales to their own clients.  As a result, in 

this situation, the agents have every reason to negotiate in their clients’ best interest. 

 

The New York State Association of Realtors (NYSAR) pointed out in its amicus brief 

filed in the Rivkin case that in today’s real estate marketplace, buyers are routinely 

represented by buyer’s agents and real estate licensees are commonly affiliated with 

larger brokerage firms featuring multiple licensees in offices.  NYSAR indicated that 

some brokerage firms in New York have hundreds or thousands of agents and that 

potential “buyers are very well aware that they are competing with other potential buyers, 

including those represented by other agents affiliated with the firm that they have 

retained.  Unless a real estate brokerage firm and principal specifically agree otherwise, 

the firm is not obligated to ensure that its affiliated licensees forego making offers on 

behalf of other buyers for a property in which the principal has already bid.  Disclosure 

and consent are not prerequisites to a competing offer in this circumstance.” 

 

While different buyer agents in the same brokerage firm may represent different 

prospective buyers attempting to purchase the same property without disclosure to those 

prospective purchasers, the rule involving one agent in the firm representing multiple 

buyer clients is much different.  The Rivkin court further determined that “An individual 

agent however may not represent multiple buyers bidding on the same property 

without making disclosure and obtaining consent.”  Since the Rivkin decision, I have 

consistently advocated that all buyers working with the firm’s buyer agents should be 

made aware that there is a high probability that other buyer agents in the firm will be 

working with other buyers who will be placing offers on the same property. While not 

required, it is strongly recommended. What is required is that buyer’s agents with 
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multiple buyers bidding on the same property fully disclose this fact to the buyer in 

writing.  

 

It is very possible a buyer client, when faced with this disclosure, may not feel 

comfortable with this scenario and may request the services of another buyer agent who 

is not conflicted.  One could state with certainty that there is no way one buyer agent can 

offer all of his or her buyer clients bidding on the same property with undivided loyalty 

while being obligated to maintain confidentiality.  Proper office policy should require 

that agents provide buyer clients with written documentation informing buyer agents that 

(1) the firm may have multiple buyer agents bidding on the same property and (2) that an 

agent of the firm may represent several buyer-clients bidding on the same property.  

When the situation actually occurs when the buyer agent is representing several buyer 

clients bidding on the same property, the agent must obtain the written consent of those 

buyer clients and failing to do so places both the agent and the brokerage firm at risk. 

Once again the adage, “when in doubt, disclose” is always the safe alternative and of 

course, direct yourself accordingly. 

 
Submitted by Alfred M. Fazio, Esq. of Capuder Fazio Giacoia LLP.  Visit our website at 

CFGNY.com for other areas of interest to the real estate community and my LinkedIn page for 

copies of recent articles.  If you would like to be added to our mailing list and receive future 

articles, please click the link below. 

http://visitor.r20.constantcontact.com/d.jsp?llr=qgisqkiab&p=oi&m=1108454482128 
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